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CCt AFFIRMS CBA =~ 3/04/96 |
(Hon. J. Norris Byrnes)

PETITION OF PECOPLES COUNSEL

FOR BALTIMORE COUNTY * IN THE CIRCUIT COURT
FOR JUDICIAL REVIEW OF *
THE DECISION OF THE COUNTY

BOARD QOF APPEALS OF

BALTIMORE COUNT

FOR BALTIMORE COUNTY

IN THE MATTER OF:
APPLICATION OF MARYLAND
LINE AREA ASSOCIATION

Case No. 85CVv-4750

* * *

%

MEMORANDUM OPINICN AND ORDER

This is an appeal by the Maryland Line Area Associati

Tﬁ,ast

ENSH, lerk

Dr. Richard McQuaid (Maryland Line) from a decision of the

y

True COp
SUZANNE El; 3
QZ

County Board of Appeals which denied their Petltlon for Sp

Hearing and affirmed the use by the Shelley Retail Center

{Shelley) of a ten foot drainage easement located on the

property at 1033 Cold Bottom Road.

Maryland Line is a very old rural community located on York =
0.
Road in northern Baltimore County. The property at issue is

located in the village of Maryland Line at 21405-415% York Road

and is owned by Shelley. It congists of 1.1 acres and is zoned

B.M.-C.R. Shelley seeks to construct a small shopping center on

“up
this property to be known as the Shelley Retail Center. The

property is adjacent to 1033 Cold Bottom Road, which is zoned-
R.C.5.

FILED MAR 04196

95485-3PH /Maryland Line Area Assn.,
Q’- . & Dr. Richard McQuaid

Asgistant Clerk
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THE ISSUE
The issue presented by this appeal is narrow and straight

forward and as framed by Shelley is:

"Whether an [underground conduitl leading from an
underground, storm water management facility located entirely on

the [Shelley Propertyl. . . is a permitted use in the R.C.5.

Zone?"

The Beard of Appeals held the underground conduit was a
permitted use. For the reasons set out below, this Court will

affirm that decision.

[Tlhe order of an administrative agency must be

upheld on judicial review, if it is not based on
error of law, and if the agency's conclusion reasonahbly
may be based upon the fact proven. But a reviewing
court is under no constraints in reversing an
administrative decision which is premised solely upon
an erroneous conclusion of law.

Pegple's Counsel v. Maryland Marine 316 Md. 491, 496-97 (1989).

If there is substantial evidence, that—is to say relevant
evidence, that a reasonable mind might accept as adequate to
support the conclusion of the administrative body, this Court
must accept it and may not substitute its judgment for the
expertise of those persons who constitute the administrative

agency from which the appeal is taken. Bernstein v. Real

Estate Commission, 21 Md. 221 {195%9); Younkers v. Prince

George's County, 333 M&. 14 (1993). “

As noted above, the property consists of 1.1 acres.
Shelley had previously received approval to construct a 6,300

square foot one story building with an adjacent parking area and
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a storm water management area. It is important to note that the
storm water management system is entirely on the subject
property. To accommodate the orderly discharée of water from the
storm water management area, Shelley sought to use a 10 fooﬁ
easement given to it by Cold Bottom Farm, Inc., the owner of the
adjacent property. For storm water management purposes, Shelley
planned to bury a fifteen inch pipe in the easement that would
run approximately 450 feet to an existing drainage culvert near
Interstate 83. ‘ |

Among the permitted uses as a matter of right in a R.C.5,.
Zone, . are the following: "telephone, telegraph, electric
power, or other similar lipes or cabhles - all underground;
underground gas, water or sewer mains or storm drains; other
underground conduits except underground interstate and
intercontinental pipe lines." Sec. 1A04.2A.9. Baltimore County
zZoning Regulations (1987ed).

The Maryland Line Appellants mount a two pronged attack.
First, they argue that "other underground conduits" means
conduits created for public use, not for private or commercial
use. Second, they argue that even if Cold Bottom Farm could
construct the conduit for its use, it must be exclusive. To
allow Shelley to avail himself of the conduit's use would be to
permit a commercial use in a R.C.5, Zone, which 1s prohibited by
the Baltimore County Zoning Regulatians.

To support their first contention, Appellants called as a
witness Paul J. Solomon, a former head of the County's

Environmental Planning Section. He testified, in broad terms,
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about the evolution of the R.C. zones and his participation in
their development., He opined, without objection, that the use by
Shelley of the conduit would be an extensicn‘of a commercial use
on R.C.5. zoned land (Ts47) and that the phrase "other
underground conduits®™ in Sec. 1A04.2 Sec. 9 was intended for
public use, not private use. (Tsh2ff.)

It is not clear under what authority Mr. Solomon was
permitted to express an opinion concerning the meaning and
intent of this county ordinance. The méaning and intent are to
be gleaned from the language of the legislators: "[L)aws are
made for men of ordinary under~standing and should therefore be
construed by the ordinary rules of common sense. Theilr meaning
is not to be sought for in metaphysical subtleties, which may
make anything mean everything or nothing at pleasure." Lt. to

William Johnson from Thomas Jefferson June 22, 1823 quoted in

Gnou v. Seidel 25 MA. App. 16, 23-24 (1975).

Here, had the county council intended "other underground
conduit" to mean "other underground public conduits" it would
have said so. It did not.

The Board's finding that an underground conduit on R.C.5.
zoned lands is a permitted use as a matter of right is at a
minimum fairly debatable. See Board v. Meltzer, 239 Md. 144
(1964).

Next, the Court must address Appellant's second argument--
that to permit Shelley to use the conduit would be to permit a
commercial use in the R.C.5. Zone, something they contend is

clearly prohibhited.
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To support their argument, Appellants cite a number of

cases, including: Leimbach Constr. Co. v. Mayor and City

Council of Baltimore 257 Md. 635 (1970) (insfallation of a

driveway and culvert across residentially zoned property as a
means of access to commercial property was a "business use"
prochibited by Baltimore City zoning ordinances); Diem v.

Balto. Gas & Electric Co., 240 Md. 317 (1965) (public utility

company granted special exception to construct above ground high
voltage lines in rural area because utility poles were not
"manufacturing structures" from which residential areas were to

be protected); Maurer v. Snyder, 199 Md. 551 (1951) ("home

. occupation" within meaning of county zoning act was not
established where waterman who sold most of his catch on
wholesale market sold a small part of his catch at hame). All
cases cited by Appellants to support their argument are
factually inapposite.

"Use" is not defined in the Baltimare County Zoning
Regulations. For good reason, the Board d4id not directly
address this issue. Because it concluded that Cold Bottaom could
construct the conduit as a matter of right, there was nothing in
the zoning regulations which would prohibit Shelley from using
it.

By way of analogy, it could scarcely be argued that had
telephone poles and lines been constructed on the Cold Bottom
property, Shelley's phone could not be hocked up to thesge lines
because such a hook up would constitute a "commercial" use of’

the property. The "conduit" is permitted as a matter of right.
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The discharge of already "managed" water into it does not amount
to a prohibited commercial use.
Accordingly, it is this_ ¢~  day of QWereeh 1996

by the Circuit Court for Baltimore County

ORDERED that the underground conduit for storm water
management to be used by Shelley is a permitted use in the R.C.

5 zoned land. The decislon by the Board of Appeals is AFFIRMED.

JUDGE
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IN THE CIRCUIT COURT *
FOR BALTIMORE COQUNTY

PETITION OF PEOPLE'S COUNSEL FOR

FOR BALTIMORE COUNTY *
Room 47, 0ld Courthouse
400 Washington Avenue *

Towson, MD 21204

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COUNTY BOARD OF APPEALS *  ACTION

OF BALTIMORE COUNTY No. C-95-004750
Room 49, 0l1d Courthouse, 400 Washing- *

ton Avenue, Towson, MD 21204

IN THE CASE OF: IN THE MATTER OF

MARYLAND LINE AREA ASSOCIATION, INC. *
AND DR. RICHARD MCQUAID

FOR A SPECIAL HEARING ON PROPERTY *
LOCATED ON THE NORTH SIDE OF YORK

ROAD, 300' +/- NORTHWEST OF TURNER *
CROSSING ROAD (21405-415 COLD BOT'TOM
ROAD) (SHELLEY RETAIL CENTER) *
7TH ELECTION DISTRICT

3RD COUNCILMANIC DISTRICT *

CASE NO. 95-65-5SPH

*

| * * * * * * * * * * * * *

PROCEEDINGS BEFORE THE ZONING COMMISSIONER
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

TO THE HONORABLE, THE JUDGE OF SAID COURT:

And now come Kristine K. Howanski and S. Diane Levero,

Iconstituting the County Board of Appeals of Baltimore County, and
' in answer to the Petition for Judiclal Review directed against them

|in tpis case, herewith return the record of proceedings had in the

|

above-entitled matter, consisting of the following certified copies
or original papers on file in the Office of Permits and Development

Management and the Board of Appeals of Baltimore County:

| ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND

OFFICE OF PERMITS AND DEVELOPMENT MANAGEMENT

ECEIVED AND FILED OF BALTIMORE COUNTY

NO2ST SAT SR

August 15,1994 Petition for Special Hearing to determine
Tanl el i Doty whether the use of RC 5 zoned property for a

drainage easement to support commercial use is




95-65~SPH, Maryland Line Area Assn., Inc. and Dr. McQuaid 2
File No. C-55-004750

permitted by law filed by J. Carroll Holzer,
Eaquire, on behalf of Maryland Line Area
Association and Dr. Richard McQuaid,

individually.

September 2 Publication in newspapers.

September 23 Certificate of Posting of property.

September 28 Hearing held on Petition by the Zoning
Commissioner.

October 27 Order of the Zoning Commissioner in which

Petition for Special Hearing was DENIED in
part and GRANTED in part with one restriction.

November 23 Notice of Appeal filed by J. Carroll Holzer,
Esquire, on behalf of the Maryland Line Area
Association and Dr. Richard McQuaid,
individually.

May 10, 1995 Hearing before the Board of Appeals.

. May 18 Public Deliberation completed.

May 25 Opinion and Order of the Board in which the

Petition for Special Hearing was DENIED; use .

ig permitted.

June 1 Petition for Judicial Review filed in the
Circult Court for Baltimore County by People's

Counsel for Baltimore County.

. June 8 Copy of Petition for Judicial Review received
by the Board of Appeals from the Circuit Court

for Baltimore County.

June 9 Certificate of Notice sent to interested
parties.
Augqust 7 Transcript of testimony filed.

Petitioner's Exhibits No. 1-Findings of Fact & Conclusions of
Law 1/7/94

2-Decision of Zoning Commissioner

10/27/%4
3-Rule 8 Authorization Papers
4-Photos [12] of subject property
& its surrcundings
5-Application for Building Permit
6-Zoning Commissioner's Decision -
Long Green Pike




95-65-SPH, Maryland Line Area Assn., Inc. and Dr. McQuaid 3
File No. C-95-004750

7-Revised comps ; Letter of
permission to outfall; site
Drainage area map

8-Attendance List - Petitioners

People's Counsel Exhibits No. 1-Portion of road map showing

Maryland Line

2-Letter to Dr. & Mrs. McQuaid from
James Dieter 10/13/94

3-sect. 102 of BCZR

4-Article 1lA-Resource Conservation
zones

5-State Regulations: Article V,
Stormwater Management

6-Title 26 -Dept. of the Environment
Subtitle 09, Water Management

7-Long Green Zonlng (Case:
Legal Analysis

8-Long Green Valley Assn. Opinion

9-200' s8cale zoning map Sheet

NW-38-B
Joint Exhibit No. l1-Original Site Plan
August 7, 19895 Record of Proceedings filed in the Circuit

Court for Baltimore County.

Record of Proceedingg pursuant to which said Order was entered
and upon which said Board acted are hereby forwarded to the Court,
together with exhibits entered into evidence before the Board.
Respectfully submitted,

o / S

Charlotte E. Radcliffe, Legal Secretary
County Board of Appeals of Baltimore
County, Room 49, Basement - Old Courthouse
400 Washington Avenue

Towson, MD 21204 (410) 887-3180

cc: People's Counsel for Baltimore County

J. Carroll Holzer, Esquire

Maryland Line Area Assoclation, Inc.
and Dr. Richard McQuaid

Newton A. Williams, Esquire

Maryland Line Property, Inc.

Charles Ensor
Cold Bottom Farms, Inc.




IN THE CIRCUIT COURT *
FOR BALTIMORE COUNTY

PETITION OF PEOPLE'S COUNSEL FOR

FOR BALTIMORE COUNTY *
Room 47, 0ld Courthouse
400 Washington Avenue *

Towson, MD 21204

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COUNTY BOARD OF APPEALS *  ACTION

OF BALTIMORE COUNTY No. €C-95-004750
Room 49, 0ld Courthouse, 400 Washing- *

ton Avenue, Towson, MD 21204

IN THE CASE OF: IN THE MATTER OF

MARYLAND LINE AREA ASSOCIATION, INC. *

AND DR. RICHARD MCQUAID

FOR A SPECIAL HEARING ON PROPERTY * -
LOCATED ON THE NORTH SIDE OF YORK oL
ROAD, 300' -+/- NORTHWEST OF TURNER * e
CROSSING ROAD (21405-415 COLD BOTTOM 3
ROAD) (SHELLEY RETAIL CENTER) * e
7TH ELECTION DISTRICT k&
3RD COUNCILMANIC DISTRICT * i
CASE NO. 95~65-SPH * e
* L * * * * * * * * : ’ *

CERTIFICATE OF NQTICE

Madam Clerk:

Pursuant to the provisions of Rule 7-202(e) of the Maryland
Rules of Procedure, Kristine K. Howanski and S§. Diane Levero,
constituting the County Board of Appeals of Baltimore County, have
given notice by mail of the filing of the Petition for Judicial
Review to the representative of every party to the proceeding
before it; namely, Peter Max Zimmerman, PEOPLE'S COUNSEL FOR
BALTIMORE COUNTY, Room 47, 0ld Courthouse, 400 Washington Avenue,
Towson, MD 21204, Petitioners; Maryland Line Property, Inc., P.O.
Box 356, Monkton, MD 21111; Newton A. Williams, Esquire, NOLAN,
PLUMHOFF & WILLIAMS, 210 W. Pennsylvania Avenue, Suite 700, Towson,
MD 21204, Counsel for Maryland Line Property, Inc. (Shelley Retail
Center); Maryland Line Area Association, Inc. and Dr. Richard
McQuaid, 1501 Harris Mill Road, Parkton, MD 21120; J. Carroll
Holzer, Esquire, HOLZER AND LEE, 305 Washington Avenue, Suite 502,
Towson, MD 21204, Counsel for Maryland Line Area Association, Inc.




95-65-SPH, MARYLAND LINE AREA ASSOCIATION, INC. 2
AND DR, RICHARD MCQUAID
File No. C-95-004750

and Dr. Richard McQuaid; a copy of which Notice 1s attached hereto
and prayed that it may be made a part hereof.

Charlotte E. Radcliffe . Legal Secretary
County Board of Appeals, Room 49 -Basement
0ld Courthouse, 400 Washington Avenue
Towson, MD 21204 (410) 887-3180

I HEREBY CERTIFY that a copy ©of the foregoing Certificate of
Notice has been malled to Peter Max Zimmerman, PEOPLE'S COUNSEL FOR
BALTIMORE COUNTY, Room 47, 0ld Courthouse, 400 Washington Avenue,

' Towson, MD 21204, Petitioners; Maryland Line Property, Inc., P.O,
| Box 356, Monkton, MD 2111l; Newton A. Williams, Esquire, NOLAN,

PLUMHOFF & WILLIAMS, 210 W. Pennsylvania Avenue, Suite 700, Towson,
MD 21204, Counsel for Maryland Line Property, Inc. (Shelley Retail
Center); Maryland Line Area Association, Inc. and Dr. Richard
McQuaid, 1501 Harris Mill Road, Parkton, MD 21120; J. Carroll
Holzer, Esquire, HOLZER AND LEE, 305 Washington Avenue, Suite 502,
Towson, MD 21204, Counsel for Maryland Line Area Assoclation, Inc.
and Dr. Richard McQuaid, this 9th day of June, 1995,

Wy LT S ALl

Charlotte E. Radcliffé} Legal Secretary
County Board of Appeals, Room 49 -Basement
0ld Courthouse, 400 Washington Avenue
Towson, MD 21204 (410) 887-3180
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(ﬂumg Board of Appeals of ﬂalﬁmnm%uunig

CLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

June 9, 1995

J. Carroll Holzer, P.A.

HOLZER and LEE

305 Washington Avenue, Suite 502
Towson, MD 21204

RE: Civil Actlon No. C-95-004750
MARYLAND LINE AREA ASSOCIATION, INC
AND DR. RICHARD MCQUAID

Dear Mr. Holzer:

Notice is hereby given, in accordance with the Maryland Rules
of Procedure, that a Petition for Judicial Review was filed on June
1, 1995, in the Circuit Court for Baltimore County £from the
decision of the County Board of Appeals rendered in the above
matter. Any party wishing to oppose the petition must file a
response within 30 days after the date of this letter, pursuant to
Rule 7-202(d){(2}(B).

Please note that any documents filed in this matter,
including, but not 1limited to, any other Petition for Judicial
Review, must be filed under Civil Action No. C-95-004750.

Enclosed 1ls & copy of the Certificate of Notice, which has
been filed in the Circuit Court.

Very truly yours,

Ol (T évﬁ,%
Charlotte E. Radcliffe

Legal Secretary
Enclosure

cc: Maryland Line Area Assn., Inc.
and Dr. Richard McQuaid
Newton A. Williams, Esquire
Maryland Line Property, Inc.
Charies Ensor /Cold Bottom Farms, Inc.

David R. Snyder Pat Keller /Planning
Lawrence E, Schmidt /ZADM W. Carl Richards /ZADM
Arnold Jablon /ZADM Docket Clerk /ZADM

Virginia W. Barnhart, County Attorney

Prirtad with Saybean Ink
on Recycled Papor
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County Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

June 9, 1995

Peter Max Zimmerman

People's Counsel for Baltimore County
Room 47, 0ld Courthouse

400 Washington Avenue

Towson, MD 21204

RE: Civil Actlon No. C-95-004750
MARYLAND LINE AREA ASSOCIATION, INC
AND DR. RICHARD MCQUAID

Dear Mr. Zimmerman:

In accordance with Rule 7-206(c) of the Maryland Rules of
Procedure, the County Board of Appeals is required to submit the
record of proceedings of the petition for judicial review which you
have taken to the Circuit Court for Baltimore County in the above-
entitled matter within sixty days.

The cost of the transcript of the record must be paid by you.
In addition, all costs incurred for certified copies of other
documents necessary for the completion of the record must also be
at your expense.

The cost of the transcript, plus any other documents, must be
paid in time to transmit the same to the Circuit Court within sixty
days, 1In accordance with Rule 7-206(c).

Enclosed is a copy of the Certificate of Notice which has been
filed in the Circuit Court.

Very truly yours,

UobT el

Charlotte E. Radcliffe
Legal Secretary

Enclosure

Printad with Soybean Ink
on Recycled Paper



(;‘ 3 jff
o R P

o O
="

B

.3

Lo

PETITION OF PECPLE'S COUNSEL FOR
BALTIMORE COUNTY

FOR JUDICIAL REVIEW OF THE
DECISION QOF THE CCUNTY BOARD OF
APPEALS QOF BALTIMORE COUNTY

IN THE CASE OF: IN THE MATTER OF THE
APPLICATION OF MARYLAND LINE AREA
ASSOCTATION, INC. AND DR. RICHARD
McQUAID FOR A SPECIAL HEARING ON
PROPERTY LOCATED ON THE NORTH SIDE OF
YORK ROAD, 300' +/- NORTHWEST OF
TURNER CROSSING ROAD (21405-415 COLD)
BOTTOM ROAD) (SHELLEY RETAIL CENTER)
Tth ELECTION DISTRICT

3rd COUNCILMANIC DISTRICT

IN THE BALTIMORE COQUNTY BOARD OF
APPEALS, CASE NO.: 95-65-8PH

* IN THE

*

* CIRCUIT COURT

*

* FOR

*®

* BALTIMORE COUNTY

*

* Civil Action No.
U - —

. C-a5- 004570

*

* * * x * * *

PETITION FOR JUDICIAL REVIEW

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY hereby requests judicial

1995 in the above case, CBA Case No. 95-65-8PH.

- review of the decision of the County Board of Appeals dated May 25,

PEOPLE'S COUNSEL was a

party to the proceeding before the County Beoard of Appeals of Baltimore

County in this matter.

This Petition is filed pursuant to Rule 7-202 of the Maryland

Rules of Procedurs.

PETER MAX ZIMMERMAN
Pecople's Counsel for Baltimore County

(sl

CAROLE S. DEMILIO
Deputy People's Counsel
Room 47, Courthouse

400 Washington Avenua
Towson, MD 21204

(410) 887-2188




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _EEL_ day of May, 1995, a copy of the
foregoing Petition for Judicial Review was mailed to Newton A. Williams,
Esquire, Nolan, Plumhoff & Williams, 210 W. Pennsylvania Avenue, Suite 700,
Towson, MD 21204, attorney for Maryland Line Property, Inc. (Shelley Retail
Center) and to J. Carroll Holzer, Esquire, Holzer and Lee, 305 Washington
Avenue, Suite 502, Towson, MD 21204, attorney for Maryland Line Area

Association, Inc. and Dr. Richard McQuaid.

/—\
EZZ: /Z«\, é{ﬂ#ﬂf{/lmﬁ

PETER MAX ZIMMERMAN

L



' < y . .

IN THE MATTER OF * BEFORE THE

THE APPLICATION OF

MARYLAND LINE AREA ASSOCIATION, * COUNTY BOARD OF APPEALS
INC., AND DR. RICHARD McQUAID

FOR A SPECIAL HEARING ON * OF
PROPERTY LOCATED ON THE NORTH
SIDE OF YORK ROAD, 300° +/- * BALTIMORE COUNTY

NORTHWEST OF TURNER CROSSING
ROAD (21405-415 YORK ROAD AND * CASE NO. 95-65-SPH

1033 COLD BOTTOM ROAD)

(SHELLEY RETAIL CENTER) *
7TH ELECTION DISTRICT

3RD COUNCILMANIC DISTRICT %

OPINION
This case comes before the Board on appeal from the decision of the Zoning Commissioner
dated October 27, 1994, in which a Petition for Special Hearing filed by the Maryland Line Area
Association, Inc., and Dr. Richard McQuaid was denied in part and granted in part.
Specifically, the Zoning Commissioner ordered that the property at 1033 Cold Bottom

Road, owned by Cold Bottom Farms, Inc., can be used for a 10-foot non-exclusive drainage

easement for the adjacent property at 21405-415 York Road, known as Shelley Retaii Center. He
denied the Petition in that the utilization of an R.C.5 easement on the Cold Bottom Farms tract o
accept the aboveground discharge of water from the Shelley property via an underground pipe is a
permitted use of land; and granted the Petition for additional consideration to be given, if
necessary, as to an above-ground culvert or discharge system.

The Appellants were represented by J. Carroll Holzer, Esquire. Newton A. Williams,
Esquire, represented Maryland Line Property, Inc., owner of the proposed Shelley Retail Center.
Peter Max Zimmerman, People’s Counsel for Baltimore County, also appeared.

Testimony and evidence presented revealed the following facts. The Shelley Retail Center
property, which is zoned BM-CR, comprises approximately one acre, and is located in Maryland
Line, the northernmost viliage to the Pennsylvania line in the county, The Owner wants to build a
6,300-square-foot building to be used as a retail center on the property. Because he will disturb
more than 3,000 square feet, he is required to have a stormwater management system.

The Owner’s proposed stormwater management plan utilizes a collection system that pipes

the water into an infiltration pond; from there the water exits out a 15-inch pipe 450 feet long that
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will be buried about 3 1/2 feet under the ground along a 10-foot easement on the Cold Bottom
Farms property, which is zoned R.C. 5, to a discharge point adjacent to Interstate 83.

People’s Counsel presented as a witness Paul J. Solomon, who headed the Environmental
Planning Section, Office of Planning, in the 1970s and 1980s. Mr. Solomon testified that he was
the planner in charge dealing with the development of the R.C. 5 regulations, He testified that the
R.C. 5 zoning, enacted by the County Council in 1975, was an attempt to provide home sites in
agricultural areas, but to encourage this development to occur in succinct areas, particularly around
rural villages, rather than all over the land. He testified that allowing an R.C.-zoned area to
accommodate an adjacent commercial use was never contemplated, and that he thought such an
allowance would frustrate the intent and purpose of the R.C, zones by being, in effect, an
expansion of the commercial use into the R.C. zones.

Mr. Solomon then referred to Section 1A04.2.A.9, which lists uses permitted as of right in
R.C. 5 zones, as including “telephone, telegraph, electrical-power, or other similar lines or cables
-- all underground; underground gas, water, or sewer mains or storm drains; other underground 4

conduits except underground interstate and intercontinental pipe lines.”

Mr. Solomon testified that the intent of Paragraph 9 was to permit public uses, suchas a
community water system, or quasi-public uses, such as telephone lines; regarding underground
conduits, the intent was to permit only conduits created for Qul_)lic use, not for private or
commercial use. 7

Appellant Dr. Richard McQuaid, testifying as president of the Maryland Line Area
Association and for himself, stated that the Association objects to stormwater management on
R.C.5 land because it is a commercial use.

Dr. McQuaid testified that the runoff will run into a tributary of Harris Mill Creek, and that
the tributary, which is a trout stream, runs on his property. He testified that the subject property
will have polluted runoff from its parking lot and the roof of the retail center, which will interfere

with surrounding agriculture.

People’s Counsel cited Leimbach Construction v, City of Baltimore, 257 Md. 635
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(1970), as a landmark Maryland case in which the Maryland Court of Appeals ruled that it is
impermissible to place a commercial use, in this case a commercial access road, in a residential
zone. He also cited the Long Green Valley Association case (currently on appeal), in which this
Board found that the implemented use of adjacent R.C. 2-zoned property to support a septic
system for commercially zoned property is illegal (People’s Counsel Fxhibit 8).

People’s Counsel argued that, based on these two cases and others (People’s Counsel
Exhibit 7), unless it is explicitly permitted by the zoning law, it is impermissible to place in
residential and agricultural zones roads, septic systems and similar private transportation or utility
uses which serve adjacent or nearby commercial land use.

The Owner argued that the wording of Section 1A04.2.A.9 is very clear in permitting an
underground conduit as a matter of right, and that if the County Council had wished to limit
underground conduits 1o public conduits only, it would have said so, as it has specified “public”
utility uses in other sections of the zoning regulations.

The Appellants and People’s Counsel did not dispute the fact that the storm water
management outfall system 1o be contained within the easement on the Cold Bottom Farms
property is an underground conduit. They argued that it was never the intent of Section
1A04.2.A.9 to permit the extension of a commercial use, but only to permit public or quasi-public
utility systems.

However, based on the evidence and testimony presented, this Board finds as a fact that the
wording of Section 1A04.2.A.9 is quite clear, and that an underground conduit on R.C.5-zoned

land is a permitted use as a matter of right.

ORDER
[T IS THHEREFORE this __ 25th day of May , 1995, by the County

Board of Appeals of Baltimore County
ORDERED that the Petition for Special Hearing be and is hereby DENILD; and that the
property at 1033 Cold Bottom Road, zoned R.C. 5 and owned by Cold Bottom Farms, Inc., can

be used for a 10-foot drainage easement for the property located adjacent thereto at 21403-415
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OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410} 887-3180

May 2%, 1995

J. Carroll Holzer, P.A,

HOLZER and LEE

305 Washington Avenue, Suite 502
Towson, MD 21204

RE: Case No. 95-65-5PH
Maryland Line Area Assn, Inc,
and Dr. Richard McQuaid -Petitioners

Dear Mr. Holzer:

Enclosed please find a copy of the final Opinion and Order
lssued this date by the County Board of Appeals of Baltimore County
in the subject matter.

Any petition for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules and Procedure., If no such petition is filed within
30 days from the date of the enclosed Order, the subject file will
be closed.

Very truly yours,

Kathleen €. Weidenhamme
Administrative Assistant

encl.

cg: Maryland LIne Area Assn., Inc.
and Dr. Richard McQuaid
Newton A. Williams, Esquire
Maryland Line Property, Inc.
Charles Ensor /Cold Bottom Farms, Inc.
David R. Snyder
People's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
W. Carl Richards, Jr. /ZADM
Docket Clerk /ZADM
Arnold Jablon, Director/ZADM
Virginia W. Barnhart, County Attorney

NS

i Printed with Soyhoan Ink
‘(38 on Hocycled Papar



Baltimore County Government
Zoning Commissioner
Office of Planning and Zoning

Suite 112 Courthouse

400 Washington Avenue }

Towson, MDD 21204 (410) 887-4386
Qctober 27, 1994

J. Carroll Heolzer, Esquire
305 Washington Avenue, Suite 502
Towson, Maryland 21204

RE: PETITION FOR SPECIAL HEARING
NE/S York Road, 300'+/- NW of Turner Crossing Road
{21405-41% York Road and 1033 Cold Bottom Road)
7th Election District - 3rd Councilmanic District
Maryland Line Area Assoc., Inc. and Dr. Richard McQuaild - Petitioners
Case No. 95-65~3PH

Dear Mr. Holzer:

Enclosed please find a copy of the decision rendered in the
above-captioned matter. The Petition for Special Hearing has been denied
in part and granted in part in accordance with the attached Order.

In the event any party finds the decision rendered is unfavor-
able, any party may file an appeal te the County Board of Appeals within
thirty (30) days of the date of this Order. For further information on
filing an appeal, please contact the Zoning Administration and Development

Management office at 887-3391.

LAWRENCE T. SCHMIDT
. Zoning Commlssioner
LES:bis for Baltimore County

Very truly yours,

cc: Newtbton A. Williams, Esquire
Nolan, Plumhoff & Williams
210 West Pennsylvania Avenue, Suite 700, Towson, Md. 21204

People's Counsel

/Fi/(e
L
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE

21405-41% York Road and 1033 Cold

Bottom Road, NES York Road, 300'+/— * ZONTNG COMMTSSTONER

NW of Turner Crossing Reoad, 7th

Flection Dist., 3rd Councilmanic * OF BALTIMORE COUNTY

Maryland Line Area Assoc., et al. #* CASE NO. 95-65-8PH
Petitioners

* * ® * * ® * * * * x *

ENTRY OF APPEARANCE

Please enter the appearance of the People's Counsel in the above-
captioned matter. Notice should be sent of any hearing dates or other
proceedings in this matter and of the passage of any preliminary or
final Order.

;éﬁ?%%ZMu4{4;LA%ZZZ;i%;t/?ﬂJbL<0Ld9¢\‘“)

PETER MAY ZIMMERMAN
People's Counsel for Ballkimore County

§

(snte S, Romals,

CAROLE S. DEMILTO
Deputy People's Counsel
Room 47, Courthouse

400 Washington Avenue
Towson, MD 21204

(410) 887-2188

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that on this JEgiffﬁday of Seplember, 1994, a
copy of the foregoing Entry of Appearance was mailed to J. Carroll
Holzer, Esquire, 305 Washington Avenue, Suite 502, Towson, MD 21204,
attorney for Petitioners, and to Newton Williams, Esquire, Nolan,
Plumhoff & Williams, 210 W. Pennsylvania Avenue, Suite 700, Towson, MD

21204, attorney for Shelley Retail Center,

} _ .
PW d Ma/w Zﬁ/gﬂkrf’ak Iy W

PETER MAX ZIMMERMAN
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Petition for Special Hearing
to the Zoning Commissioner of Baltimore County

21405-415 York Road and
for the property located at 133 ;14 Bottom Road, Sparks, MD 21152

TS5 -SPH

which is presently zoned py_cr 5 Re-5

This Petition shall be filed with the Office of Zening Adminlstration & Development Management.
The undersigned, lagahompares BAKXXBFFY EMENK BHRNFXEBIKYIRY which Is described In the description and plat attached
hereto and macde a part hereof, hereby petition for & Spacial Hearing under Section 500.7 of the Zoning Regulations of Ballimore Gounty,

1o determine whethor or not the Zoning Commissioner should approve

the use of property zoned RC-5, owned by Cold Bottom Farms, Inc., and located
behind the property of the Shelley Retail Center, located at 21405-415 York Road,
owned by Maryland Line Property, Inc., for a "10 foot non-exclusive drainage
easement for the Shelley Retail Center" (said drainage easement to support storm-
water runoff from the Shelley Retail Center, in violation of: (see Exhibit As
Exhibit B - approved Development Plan for Shelley Retail Center, Exhibit C -
Agreement for use of Coldbottom Farms for the drainage easement).

To determine whether the use of RC 5 zoned property for a

Revislon 4 . inage easement to support commercial use is permitted by law

For Sign

{Type or Pthq.'ama)
L T (Lt
v g

5 moead .
s NG

Property Is to be posted and advertised as prescribed by Zoning Regulations.
|, or we, agree to pay expenses of above Special Hearing advertising, posting, etc., upon flling of this petition, and further agree to and
are 1o be bound by the zening regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baitimore County,

JOOEC S0 xmmmmmuﬁ Wmmm

Petitioners: 195 KIE 3 10 KOG Jr 0N N 1K B RN
N ' . Legal Owner(a}:
Maryland Line Area Association, and Maryland Line Property, Inc.

P.0. Box 356, Monkton, MD 21111

(Typa or Print Name)

Dr. Richard McQuaid, Individually

Signature natue
Charles Ensor

1501 Harris Mill Road Cold Bottom Farms, Inc.

{Type or Print Name)

Address
Parkton, Maryland 21120
City State Zipcode Slgnature
1033 Cold Bottom Road
Sparks, Maryland 21152

Address Phane No,

Altornaey for Petitloner:

J. Carroll Bdlzer, Esq. 7

(Type o Print Name) City Elate Zipcode
Name, Address and phone number of legal owner, contract purchaser of representative
to be contacled,

Olgraiue

Washington Avenue, Suite/ 502
Phone No.

wson i Maryland 21204 TSNS OFEICE UGE ONLY, M ——
Slate Zipcade

Name

Addrass Phone No,

ESTIMATED LENGTH OF HEARING
unavailable for Hearlng

Bty _
Droe - O o
‘f n\ the following dates Next Two Months
' ALL_ OTHER
o REVIEW
REVIEWED BY: DATE
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EXHIBIT A

The Baltimore County Zoning Regulations, Section 1A04-RC-5
(Rural-Residential Zone). The following are specific sections and
reasons for Petitioners believing that the BCZR are not being
complied with when RC-5 zone property is being utilized to
accommodate a drainage easement to support commercial development
in a BM~CR zone:

1. Section 1A04.2.A, Uses Permitted as of Right, does not
permit a stormwater management drainage easement, not accessory to
a structure on an RC zone as a use permitted as of right.

2. Section 1A04.2.B, Uses Permitted by Special Exception, do
not provide for uses being granted by special exception for storm-
water management drainage easement, not accessory to an existing
building in RC zone.

3. RC-5 zone does not permit utilization of such a zone for,
and in support of, commercial operations; such use is, in fact, a
violation of Section 1A00.1, the general provisions for all RC
zoned property and is, in fact, in violation of the spirit and
intent of such zones.

4. Such use is in violation of Section 1A00.2.A, B, C, and D.

5. Such approval by the County is in violation of Kawalski v,
Lamary, 25 Md. App. 493 (1975), where the Court, intepreting the
Baltimore County Zoning Regulations stated, "Any use other than
those permitted and being carried on as of right or by special
exception is prohibited." gCarroll County Commissioners v. Zen, 86
Md.App. 745 (1991), confirm that, "An accessory must be customarily
incidental to the principle use, serving no other principle use ...
s Here the stormwater management drainage easement is not
accessory to any principle use on the RC-5 property, but serves the
BM-CR commercial property known as Shelley Retail Center.

6. Such stormwater management drainage easement is not an
appropriate accessory use to be permitted by Baltimore County.

7. Commercial uses are not generically allowed in density,
residential, or resource conservation zones. BCZR 1B0l, BCZR 1A01-
1A04. The Shelley Retail Center, as described on Exhibit B, is
specifically not allowed 1in the RC-5 or any other density,
residential, or agricultural zones. Correlatively, there is not
provision for the allowance of commercially connected stormwater
management drainage easements.

8. The Court of Appeals has held that commercial uses,
including those which otherwise arguably are accessory, such as
road access and private beaches, are not allowed in a residential

zone. Leimbach Construction Company v. €ity of Baltimore, 257 Md.
635 (1970); Delbrook Homes v. Mayers, 248 Md. 89 (1967): see Board

of County Commissioners v. Snyder, 186 Md. 342 (1946).
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9, The Court of Special Appeals has held that a septic field
is an impermissible use in a residential-agricultural zone when it
serves adjacent commerically zoned and used property, even under
common ownhership. . Develo t Co v. Mar National

Capital P&P commissioners, Court of Special Appeals, September

Term, 1989. The main substantive issue in the G.L.P. Development
case is similar to the present situation. The Connecticut Supreme
Court held that a septic system is an impermissible use in a

residential zone. silitschanu v. _Groesbeck, 543 A.2d. 734
(Connecticut, 1988).

10. Baltimore County has provided explicitly a use permit
process for buginess or industrial parking in residential zones.
BCZR 409.8B. But there is no allowance for any other commerical
use of residential zones in combination with a commercial zone use.

11. The Zoning Commissioner of Baltimore County, in Case No.
93-93-SPH, has found that a waste disposal system supporting
commercially zoned property on RC-2 land is a violation of the
Baltimore County Zoning Regulations.

WHEREFORE, for all of the aforegoing reasons, the Petitioners
request the Zoning Commissioner to determine that the above is an
impermissable use of the RC-5 property, located on 1033 Cold Bottom
Road.

wp\petitions\shelley.doc



21405~415 YORK ROAD AND
1033 COLD BOTTOM ROAD

FASEMENT DESCRIPTION

From the western-most boundary of Lhe Harrisburg Expressway, thence
north 19 degrees 54 minutes 20 seconds west 971.53 feet to a point on
the south side of Sparks Lane, 16.5 feet wide (now abandoned rocad).

BN



DESCRIPTION
COLD BOTTOM FARMS, INC.

BEGINNING for the same at a pipe set at the southeast corner
of the York Road (Md. Route 45), 66 feet wide and in the first line
of the parcel of land secondly described in a Deed dated July 22,
1974 and recorded among the Land Records of Baltimore County in
Liber E.H.K.Jr. No. 5478, folio 732, which was conveyed by W.
McKinley Rosier, Personal Representative to William McKinley
Rosier, said pipe being distant South 17 degrees 25 minutes east
186.07 feet measured along said first line from the beginning of
said parcel of land, said place of beginning being also at the end
of the first line of a parcel of land which by a Deed dated
February 21, 1975 and recorded among the Land Records of Baltimore
County in Liber E.H.K.Jr. No. 5509, folio 875, was conveyed by
Edward C. Mackie, Personal Representative to Edward S. Thompson and
wife, and running thence with and binding on a part of the first
line of the first herein referred to parcel of land and binding on
the east side of the York Road South 17 degrees 25 minutes east 60
feet to a pipe set at the beginning of a parcel of land which by a
Deed dated March 13, 1975 and recorded among the Land Records of
Baltimore County in Liber E.H.K.Jr. No. 5513, folio 838, was
conveyed by Edward C. Mackie, Personal Representative to The Sparks
State Bank, thence leaving said road and binding reversely on the
outlines of said last mentioned parcel of land the four following
lines viz: North 72 degrees 35 minutes east 197.00 feet to a pipe,
South 17 degrees 25 minutes east 195 feet to a pipe, southeasterly
by a line curving toward the right having a radius of 600 feet for
a distance of 205 feet (the chord of said arc bearing south 55
degrees 14 minutes 17 seconds east 205.00 feet) to a pipe and south
45 degrees 27 minutes east 60.71 feet to a pipe set in the third
line of the secondly described parcel of land in the aforesaid Deed
from Rosier to Rosier, thence running with and binding on a part of
said third line, north 77 degrees 05 minutes east 473.4%5 feet to
the westernmost right-of-way line of the Baltimore-Harrisburg
Expressway a& shown on State Roads Commission of Maryland Plat No.
18197, thence binding on the westernmost right-of-way line of said
expressway as shown on said plat, north 19 degrees 54 minutes 20
seconds west 971.53 feet to a point on the south side of Sparks
Lane, 16.5 feet wide (now abandoned) and in the last line of the
secondly described parcel of land in the aforesaid deed from Rosier
to Rosier, thence running with and binding on a part of said last
line and binding on the south side of Sparks Lane, south 53 dedgrees
00 minutes west 619.25 feet to a pipe set at the end of the third
line of the aforesaid parcel of land which was conveyed by Mackie
to Thompson and thence binding reversely on the third and second
lines of said parcel of land the two following courses and
distances viz: South 17 degrees 25 minutes east 256.16 feet to a
pipe and south 72 degrees 35 minutes west 197.00 feet to the place
of beginning. Containing 11.589 acres of land, more or less.



BEING the same lot or parcel of ground which by Deed dated
January 2, 1979, and recorded among the Land Records of Baltimore
County, in Liber E.H.K.Jr. No. 6108, folio 633, was granted and
conveyed by Edward C. Mackie, Personal Represetnative of the Estate
of William McKinley Rosier. For Last Will and Testament of William
McKinley Rosier see Wills Liber J.L.D. No. 144, folio 619 recorded
in the Register of Wills Office of Baltimore County.

wpipet{tions\descrip.doc



DESCRIPTION
MARYLAND LINE PROPERTY, INC.

BEGINNING for the same at a pipe set at the southeast corner
of the York Road (Md. Route 45), 66 feet wide and Sparks Lane,
16.50 feet wide (now abandoned) and at the beginning of the parcel
of land secondly described in a deed dated July 22, 1974, and
recorded among the ILand Records of Baltimore County in Liber
E.H.K.Jr. No. 5478, folio 732, which was conveyed by W. McKinley
Rosier, Personal Representative, to William McKinley Rosier and
running thence with and binding on a part of the first line of said
secondly described parcel of land and binding on the east side of
the York Road, South 17 degrees 25 minutes East 186.07 feet to a
pipe, thence leaving said road and outline and running for lines of
division, the two following courses and distances, viz: North 72
degrees 35 minutes East 197.00 feet to a pipe and North 17 degrees
25 nminutes West 256.16 feet to a pipe set on the south side of
Sparks Lane and in the last 1line of the aforesaid secondly
described parcel of land and running thence with and binding on a
part of said last line and binding on the south side of Sparks Lane
{now abandoned), South 53 degrees 00 minutes West 209.10 feet to
the place of beginning. CONTAINING 1.00 acre of land, more or
less.

wphdescrip2.doc
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TOWSON, MD., - 21097
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Zoning Administration &

Deavelopment Mauageanont 75- vé \S-——S&)H

1ii¥est Chestpake Avoane
Teo son, Matyland 21204 Account; §-001-6150
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. , Number (WCR)
pste  8/15/94
. DROP~OFF -~ NO REVIEW

#040 ~ SPECIAL HEARING $250,00

i #080 ~ BIGN POSTING mrrmermmmmmroe 35,00

TOTAT, - ' - $285,00

lLegal Owner: Maryland Line Property, Inc.
Petitioners: Maryland Line Area Association & Dr, Richard McQuaid, Tndividualily
21405-415 York Road & 1033 Cold Bottom Road -— Shelley Retall Center

7th Election District

3rd Councilmanic District
Attornay: J. Carroll Holzer

- 1.13 acres B.M.~C.R. (subject site)
25 - acre R.C.-5 (easement)
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1 ’ By URUEAGEROR |69
! Please Make Checks Payable To: Baltimore County

: ﬂashler Valtdation * '
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To: PUTUXENT PUBLISHING COMPANY
Saptember 1, 1994 Issue - Jeffersonian

Please foward billing to:

J. Carroll Holzer, Bsq.

305 Washington Avenne, Suite 502
Towson, Maryland 21204

825-6960

NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing on the property identified herein in
Room 106 of the County Office Building, 111 W. Chesapeake Avenue in Towson, Maryland 21204
or w
Rooiw 118, 01d Courthouse, 400 Washingicn lvenue, Towson, Maryland 21204 as follows:

CASE WUMBER: 95-65-SPH (Ttem 63)

21405-415 York Road and 1033 Cold Bottom Road

NES York Road, 300'+/- NW of Turner Crossing Road

Tth Election District - 3rd Councilmanic

Legal Owner(s): Maryland Line Property, [nc.

Peitioner(s): Maryland Line Arvea Associatlon & Dr. Richard MeQuaid, Individually
HEARING: WEDNESDAY, SEPTEMBER 28, 1994 at 9:00 a.m. in Room 106, County Office Bullding.

Special Hearing to determine whether the use of R.C.~5 zoned property for a draibange easement to support
compercial use is permitted by law.

LAWRENCE E. SCHMIDT
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HERRINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-3353.
(2) POR INFCRMATION CONCERING THE FILE AND/OR HEARING, PLEASE CALL 887-3391.
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Baltimore County Government
Office of Zoning Administralion
and Development Management

111 West Chesapeake Avenue
Towson, MD 21204 (410) 887-3353

NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing on the property ldentified herein in
Rooi 106 of the County Offige Building, 111 W. Chesapeake Avenue in Towson, Maryland 21204
Qn
Room 118, 01d Courthouse, 400 Washington Avenne, Towson, Maryland 21204 as follows:

CASE NUMBER: 95-65-SPH (Item 63}

21405-415 York Road and 1033 Cold Bottom Road

WES York Road, 300"+/- NW of Turner Crossing Road

7th Klection District - 3rd Councilmanic

Legal Owner(s): Maryland Line Property, [nc.

Peitioner{s): Maryland Line Area Association & Dr. Richard McQuaid, Individwally
HEARING: WEDNESDRY, SEPTEMBER 28, 1994 at 9:00 a.m. in Room 106, County Offlce Building.

fpecial Hearing to determine whether the use of R.C.-% zoned property for a drainange easement to support
commercial use is permitted by law. v '

Arneld Jablon
Direclor

cel Maryland Line Property, Tnc.
Maryland Line Area Association/Richard McQuaid
J. Carroll Holzer, Esq,

NOTES: (1) ZONING SIGN & POST MUST BE RETURNED TC RM, 104, 1il W. CHESAPEAKE AVENUE ON THE HEARING DATE.
(2) HEARINGS ARE WANDICAPBED ACCESSIBLE; FOR SPECTAL ACCOMMODATTONS PLEASE CALL 887-3353.
(3} FOR INFORMATION COMCERING THE FILE IND/OR NEARING, CONTACT THIS OFFICE Al 887-3391.

'{7\1\ I'rinted wilh Soyhean lnk
¥ 1(}7 ‘on Racyclod Papar



County Board of Appeals of Baltimore Gounty

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410} 887-3180

Hearing Room - Room 48
0ld Courthouse, 400 Washington Avenue

January 27, 1995

NOTICE OF ASSIGNMENT

NO PQOSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT
REASONS. REQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND IN
STRICT COMPLIANCE WITH RULE 2(b). NO POSTPONEMENTS WILL BE
GRANTED WITHIN FIFTEEN (15) DAYS OF SCHEDULED HEARING DATE
UNLESS IN FULL COMPLIANCE WITH RULE 2(c), COUNTY COUNCIL BILL
NO, 59-79.

CASE NO, 95-65-SPH MARYLAND LINE AREA ASSN., INC. and DR. RICHARD
MCQUAID -Petitioners
N/s York Road, 300' +/- NW of Turner Crossing
Road (21405-415 York Road and 1033 Cold Bottom
Road) (Shelley Retail Center)

7th Election District

3rd Councilmanic District

SPH -Petition of Maryland Line Area Assn.,
Inc., et al /interpretation of use of property
at 1033 Cold Bottom Road, zoned R.C. 5, for
drainage easement for 21405-415 York Road

10/27/94 -7Z.C.'s Qrder in which Petition for
Special Hearing was DENIED in part and GRANTED

%\& in part.
ASSIGNED FOR: THURSDAY, MARCH 23, 1995 at 10:00 a.m.
cc: J. Carroll Holzer, Esquire Counsel for Appellants /Petitioners
Maryland Line Area Assn., Inc,
and Dr. Richard McQuaid Appellants /Petitioners
Newton A. Williams, Esquire Counsel for Legal Owners
Maryland Line Property, Inc. and Legal Owners

Charles Ensor /Cold Bottom Farms, Inc.
David R. Snyder

People's Counsel for Baltimore County
Pat Keller

Lawrence E. Schmidt

Timothy M. Kotroco

W. Carl Richards, Jr. /ZADM

Docket Clerk /ZADM

Arnold Jablon, Director /ZADM

LORNE  LANGER - Coufr RIEPoRTES Kathleen C. Weidenhammer
Administrative Assistant

r‘;}"} Printed with Soybean Ink
\’j& on Hecycloed Papor
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Uounty Board of Appeals of Baltimore County " ~

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410} 887-3180

Hearing Room - Room 48
Q0ld Courthouse, 400 Washington Avenue

March 23, 1995

NOTICE OF POSTPONEMENT & REASSIGNMENT

NO POSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT
REASONS. REQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND IN
STRICT COMPLIANCE WITH RULE 2(b). NO POSTPONEMENTS WILL BE
GRANTED WITHIN FIFTEEN (15) DAYS OF SCHEDULED HEARING DATE
UNLESS IN FULL COMPLIANCE WITH RULE 2(c), COUNTY COUNCIL BILL
NO. 59-79.

CASE NO. 95-65-5PH MARYLAND LINE AREA ASSN., INC. and DR. RICHARD
MCQUAID -Petltioners
N/s York Road, 300' +/- NW of Turner Crossing
Road (21405-415 York Road and 1033 Cold Bottom
Road) (Shelley Retail Center)
7th Election District
3rd Councilmanic District

SPH -Petition of Maryland Line Area Assn.,
Inc., et al /interpretation of use of property
at 1033 Cold Bottom Road, zoned R.C. 5, for
drainage easement for 21405-415 York Road

10/27/94 -Z.C.'s Order in which Petition for
Special Hearing was DENIED in part and GRANTED
in part.

which was scheduled for hearing on March 23, 1995 was POSTPONED ON THE
RECORD; and has been

e
// {.?,J/?"] ‘
REASSIGNED FOR: WEDNESDAY, MAY 10, 1995 at 10:00-a.m,
cc: J. Carroll Holzer, Esguire Counsel for Appellants /Petitioners

and Dr. Richard McQuaid Appellants /Petitioners
Newton A. Williams, Esquire Counsel for Legal Owners
Maryland Line Property, Inc. and Legal Owners
Charles Ensor /Cold Bottom Farms, Inc.
David R. Snyder
People's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
Timothy M. Kotroco
W. Carl Richards, Jr. /ZADM
Docket Clerk /ZADM
Arnold Jablon, Director /ZADM

Maryland Line Area Assn., Iii;//

Kathleen C. Weidenhammer
Administrative Assistant

Printed wilh Saybear Ink
on Hecycled Paper
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Gounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

May 11, 1995

NOTICE OF DELIBERATION

Having concluded this case on May 10, 1995, the County Board of
Appeals has scheduled the following date and time for deliberation in the
matter of:

MARYLAND LINE AREA ASSN., INC., ET AL
- PETITIONERS CASE NO. 95-65-SPH

DATE AND TIME | Thursday, May 18, 1995 at 9:00 a.m.

LOCATION : Room 48, Basement, 0ld Courthouse
cc: J. Carroll Holzer, Esquire Counsel for Appellants /Petitloners
Maryland Line Area Assn., Inc,
and Dr. Richard McQuaid Appellants /Petitioners
Newton A. Willilams, Esquire Counsel for Legal Owners
Maryland Line Property, Inc. and Legal Owners

Charles Ensor /Cold Bottom Farmg, Inc,
David R. Snyder

People's Counsel for Baltimore County
Pat Keller

Lawrence E. Schmidt

Timothy M. Kotroco

W. Carl Richards, Jr. /ZADM

Docket Clerk /ZADM

Arnold Jablon, Director /ZADM

Kathleen €. Weidenhammer
Administrative Assistant

H.K.M, /copied

Printed with Soyboun Ink

an Haoycled Papor



PETITION OQF: Peo le's Counsel fop Balto, Co.

CIVI. ACTION # C-35-004750

IN THE MATTER OF _MARYLAND LINE ARFA ASSOCTA-
TION, INC. & DR. RICHARD
MCQUATD

RECEIVED FROM THE COUNTY BOARD OF

APPEALS EXHIBITS, BOARD'S RECORD

EXTRACT & TRANSCRIPT FILED IN THE

ABOVE-ENTITLED CASE, AND ZONING

COMMISSIQNBR'S FI AND EXHIBITS

" Case No. 95-65-3pH
- Maryland Ling;Area Ssoq.l Inc. -~ Petitionep
NE/s Yorkhﬁoad¢ 300" &/« af Turner Créssing’
“Road (21405-415- York Road and 1033 Cold -
. Bottom Road) ' : ~

Tth District . Appealed:” 11/23/94
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Baltimore County Government
Office of Zoning Administration
and Devc\lopmcm Management

111 West Chesapeake Avenuce
Towson, MD 21204

(410) 887-3353
J. Carroll Holzer, Usq.
305 Washington Avenuve, Sulte 502
Towson, Maryland 21204

RE: Item No. 63, Case No. 95-65-8PH
Petitioner: Maryland Line Praperty, Inc.
Dear Mr. Holzer:

The Zoning Plang Advisory Comwittee (ZAC) has reviewed the plans submitted with tha ahove referenced
petition. The attached comments from each reviewing agancy are not intended to indicate the appropriate-
ness of the zoning action raquested, but to assure that all parties, i.e. Zonlng Commissioner, attm‘:nav

and/ar the petitioner, are wade aware of plans or prohlems with regard to the proposed improvewents ‘that
way have a beering on this case.

Fnclosed ate all comments submitted thus far from the wewbers of ZAC that offer or request information on
your petition, If additional comments are recelved from other members of ZAC, I will forward them to
yau. Otherwiwe, any cament that is not informative will be placed in the hearing file. This

petition was accepted for filing on August 15, 1994 and a hearing scheduled accordingly.

The following comments are related only to the filing of futwre zoning petitions and are aimed at
expediting the petition filing process with this office.

1} The Director of Zoning Administration and Developwent Management has instituted a system wherehy
seasoned zoning attorneys who feel that they are capable of filing petitions that comply with all aspects

of the zoning regulations and petitions filing requirements can file their petitions with thia office
wilhout the necessity of a prelimlnary review by Zoning personnel.

2) hnyone using this system should be fully aware that they ore respongible for the accuracy and

completeness of any such petition. ALl petitlons filed in this manner will be reviewed and commented on
by Zoning personnel prior to the hearing.

In the event that the peition has not been filed correctly,
there is always a possibility that another hearing will be required or the Zoning Commissioner will deny
the petition due to errors or incompleteness.

3) Attorneys, engineers and applicants who make appointments to file petitions on & regular basis and

fail to keep the appointment without a 72 hour notice will be requlred to submit the appropriaste filing
fee at the time Future appointments are made.

Fallure to keep these appointments without proper advance
notice, i.e. 72 hours, will result in the forfelture loss of the filing fee.

SV TNy 20
7S

ACugy

W, Carl Richards, Jr.
Zoning Coordinatpr
HCR: jaw

2‘ ‘\’ #{'I’llliﬂd wilh Sayboap fhk
K’&& | on Recyctod Papor
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BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

T0: Arnold Jablon, Director DATE: Rugust 29, 1994
Zoning Administration and
Developmeni Management
FROM: Pat Keller, Director
Office of Planning and Zoning N ) ]994
SUBJECT: Petitions from Zoning Advisory Committee ,7(]]\” N(\ oy ];

e
AR *‘l!,;\iz R

The Office of Planning and Zoning has no comments on the following petition(s)

Item Nos.: 48, 49, b3, 54, 57, 58, 61, 62,@ 64, 67, and 70.

If there should be any further questions or if this office can provide additional
information, please contact Jeffrey Long in the Office of Planning at 887-3480

Prepared by: /é(/ (b I’\"']
Division Chief: @Vf A W

PK:IL:his

ZACITEMS.NC/PZONE/ZAC1



BALTIMORE COUNTY, MARYLAND
INTEROGFFICE CORREBPONDEUNCE

TQ: Arnold Jablon, Dirvector DATE: Septembsr 8, 1584
Zoning Administration and Development Management

FROM yobert W. Bowling, Chief
evelopers Engineering Section

RE: Zoning Advisory Committee Meeting
for September 6, 1984
Trtem HNo. 63

The Developers Engineering Section has reviewed
+the mubjeot zoning item. This site s proposed drainage
angement ocutfall is subiect to the Department of Public Works
Storm Drain Design requirements for Maximum Velocities for
Ditohes and Channels, Table 10.3, Page D~27, "maxinun

allowable veloocity of & feet per second on meadow type
grasses .’

The landgcaping shown on the plan does not reflect the
landegcaping being required on the final landscape plan

BWB: sw
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Baltimore County Government
Fire Department

700 East Joppa Road Suite 901
Towson, MID 21286-5500 (410) 887-4500

DATE: 08/2L/94

Brnold Jablon

Dirveotor

Zoning Administration and
Development Maosgement

Baltimore County Office Building
Towson, MD 21204

MATL STOPRP~1105%

BE: Property {wner: SEE HELOW

LOCATION: SEE BELOW
ITtera WMo, : SEE BELOW roning Agendas

Geat lensn:

Pursuant to vour request, fhe referenced property has been survayend
Ly this Pureau and the commenitsz below are applicable and requiread to
e aorrected or incorporated inte the final plans Lor the property.
8. The Fire Marshal's 0Office has no comments at this time,

IN REFERENCE 10 THE FOLLOWIMNG ITEM NUMEERS: ou. 63,(%%3 B, BS,
67, 6B, 69, 70, 71 AND 72.

afn

REVIEWER: LT. ROBERT P, SAUERWALLD
Fire Marshal Office, PHONE 297-4B81L, ME-1102F

cny File

Panted on Macycled Paper



BALTIMORE COUNTY, MARYLAND
DEPARTMENT OF ENVIRONMENTAL PROTECTION AND RESOURCE MANAGEMENT
,a
INTER-OFFICE CORRESPONDENCE 75’1@/, 5

TO: ZADM DATE: 82&59/9 Y

FROM: DEPRM
Development Coordination

SUBJECT: Zoning Advispry Committee
Agenda: S’f&‘ir‘?hl

7

The Department of Environmental Protection & Resource Management has no
comments for the following Zoning Advisory Committee Items:

LS:sp

LETTY2/DEPRM/TXTSBP
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O James Lighthizer

Maryland Department of Transportation sereary

. , e . Hal Kassoff

) State Highway Administration Admistator

September §, 1994

Ms. Julie Winiarski Re:  Baltimore County

Zoning Administration and MD 45

Development Management Maryland Line Property

County Office Building Incorporated

Room 109 Shelley Retail . ' Ly

111 W. Chesapeake Avenue Special Hearin ﬁe?({%ﬁfﬂ!gﬂzt\m\%T

Towson, Maryland 21204 Item #+63 (W ]ﬂ Lyt et L
Mile Post 14.26 \&“"

SEp 12 199

Dear Ms. Winiarski:

This office has reviewed the plan for the referenced item and we offeﬁﬁAD M
following:

In our previous review of the concept and development plans for the referenced
development and in a letter to Mr. Donald T. Rascoe, Development Manager, dated
September 15th, we indicated the proposed entrance improvements along MD 45, were
acceptable to the State Highway Administration (SHA).

Therefore, we have no objection to approval for the special hearing to determine
whether the use of R.C.-5 zoned property for a drainage easement to support
comimercial use, is permitted by law.

Also, upon final approval of the proposed development through Baltimore
County’s Development Review process, entrance construction shall be subject to the
terms and conditions of an access permit issued by this office, with the following
submittals required:

a. Eight (8) copies of the site plan showing the SHA requirements.
b. Completed application.
C. Performance bond, letter of credit, or certitied check (include Federal 1D

number or social security number on certified checks only) in the amount
of 150% of the actual entrance construction cost (to include the cost of
relocating any affected utilities) and in an even thousand dollar increment.
These must be made payable to the State of Maryland., (Please note that it
takes 6-8 weeks for a certified check (o be returned atter project
completion and SHA final inspection).

My telephone number is _410-333-1350 (Fax# 333-1041)

Maryland Relay Service for Impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.0O. Box 717 « Baltimore, MD 21203-0717
Street Address: 707 North Calvert Street « Baltimore, Maryland 21202

1



Ms. Julie Winiarski
Page Two
September 8, 1994

d. An engineering fee check in the amount of $50.00 for each point of access,
made payable to the State of Maryland.
€. A letter of authorization from the appropriate agency relative to the

relocation of any utilities which may be necessitated by this construction.
Or, a letter from the developer acknowledging and agreeing to the financial
responsibility for relocating any atfected utilities, provided the cost for the
utility relocation is included in the surety submitted for the permit.

The surety for entrance construction must be received by this office prior to our
approving any building permits for this development.

Should you have any questions, or require additional information, please contact
Bob Small at (410) 333-1350. Thank you for the opportunity to review this plan,

Very truly yours,
David Ramsey, Acting Chief
Engineering Access Permits

Division
BS/es



111 Wesl Chesapeake Avenue
Towson, MD 21204

&9

Baltimore County Government
Office of Zoning Administration
and Development Management

Saptember 15, 1964

J. carroll Holzer, Esquire - gifw‘
30% Washington Avenue €;? (f) - (fi "j
Suite 502 T e
Towson, MD 21204

T . RE:; Preliminary Petition Review {(Item #63)

: o 7 lLegal Owner: Maryland Line Property,
Inc. and Cold Bottom Farms, Incg.

Petitioner: Maryland Line Area

hssociation, and Dr. Richard
MeQuaid, Individually

‘ N 21405-415 York R4. & 1033 Cold Bottom Rd.

R : 7th Election District

Dear Mr. Holzer:

At the request of the attorney/petitioner, the ahove referenced
petition was accepted for filing without a final Filing review by the
staff. "The plan was accepted with the understanding that all zoning
issues/filing requirements would be addressed. A subsequent review by the
staff has revealed unaddressed zoning issues and/or incomplete

information. The following comments are advisory and do not necessarily
identify all details and inherent technical =zoning requlirements necessary
for a complete application. As with all petitions/plans filed in this

of fice, it is the final responsibility of the petitioner to make a proper
application, address any zoning confllicts and, 1if necessary, to file
revised petition materials. All revisions (including those required by the
hearing officer) wmwust be accompanied by a check made out to Baltimore
County, Maryland for the $100.00 revision fee.

1. On The Petition Forms: Due to the (apparently conflicting)
wording on the petition form, the staff cannot comment on the
appropriateness of the hearing request.

The following necessary information is lacking from the petition
application package:

No signature of legal owner.

No telephone number of legal owner.

No telephone number for the attorney.

No signature or power of attorney for any legally authorized
representative of Maryland Line Area Assoclation
(petitioners).

ooz

Prinfed with Soyboan fnk
an Rocyclod Papor

(410) 887-3353



J. Carroll Holzer, Esquire
August 29,

Page 2

™3

On

1994

the Description Forms for Easement and Cold Bobtom Farms,

Maryland Line Property, Tnc.:

.
B.

No seals of engineer, surveyor, or landscape architect.

The descriptions are not in a zoning description format,
which requires a public street right-of-way reference in feet
distance and direction in order to establish location for
zoning.

Oon the Plan: (also referenced as Exhibit B)

(@ vl

No title for special hearing.

Not to scale. b

Not legible (due to reduced gize). Detailed comments not
possible due to this condition.

Not reproducible for permanent microfilm records due to
reduced size.

The site areas are not clearly indicated to agree with the
descriptions nor are these areas shown in bold outline with
metes and bounds or points of beginning.

rxhibit C referenced in the petition Tform not included in the
package for review. Comments not possible.

See the accompanying non-residential properties zoning hearing
checklist which specifies the above required standards.

it

you need further information or have any questions, please do

not hesitate to contact me at B887-3391.

JLL: SCj

Very truly yours,

~
>

John L. Tewis

Planner I3I

Enclosures (receipt & checklist)

ce:  Zoning Commigsioner



. Baltimore County Government .
Office of Zoning Administration

and Development Management

111 West Chesapeake Avenue =
Towson, MD 21204 (410) 887-3353

7

on Recyclod Paper

December 2, 1994

Newton A, Williams, Esquire

Nolan, Plumhoff and Williams
210 West Pennsylvania Avenue
Suite 700

Towson, MD 21204

RE: Petition for Special Hearing
N/S York Road, 300'+/- NW of
Turner Crossing Road
(21405-415 York Road and 1033
Cold Bottom Road)
7th Election District
3rd Councilmanic District
Maryliand Line Area Assoc., Inc.
and Dr. Richard McQuaid-Petitioners
Case No. 95-65-SPH

Dear Mr. Willjams:

Please be advised that an appeal of the above-referenced case was

filed in this office on November 23, 1994 by J. Carroll Holzer,
Esquire. All materials relative to the case have been forwarded to the

Beard of Appeals.

If you have any questions concerning this matter, please do not
hesitate to contact Eileen O. Hennegan at 887-3353.

Slncerely,
&— L‘&-‘%/f R

OLD JABLO
Director

Ad:eoh

¢: J. Carrcll Holzer, Esquire
Holzer and Lee
305 Washinton Avenue, Suite 502

Towson, MD 21204

People's Counsel

'*{}?9 Printed with Soybpan Ink



o

APPEAL

Petition for Special Hearing
NE/8 York Road, 300'+/~ of Turner Crossing Road
{21405-415 York Road and 1033 Cold Bottom Road)
7th Election District - 3rd Councilmanic District
Maryvland Line Area Assoc., Inc.-PETITIONER
Case No. 95-65-SPH

Petition for Special Hearing
Daescription of Property
Certificate of Publication

Certificate of Posting

Entry of Appearance of People's Counsel

Zoning Plans Advisory Committee Comments

Petitioner(s) and Protestant(s) Sign~In Sheets

Petitioner's Exhibits: 1 -

Lo
t

Miscellaneous Exhibits: 1 -

Letter and attachments from Peek/Smith,
Inc.

Copy of Case No. VII-278

Copy of Case No. 93-93-SFH

Letter from Norman E. Gerber to Zoning
Commissioner, dated Bugust 29, 1994
Letter from Paul J. Solomon to Zoning
Commissicner, dated September 9, 1994
3 Photographs

6 Photographs

6 Photographs

Application for Building Permit

Joint Exhibit No. l-Development Plan Site
Proposal Plan

Exhibit B-Development Plan-Site Proposal
Plan :

3 - Letter to Zoning Commissioner with Motion

4~

to Dismiss Special Hearing sent by Newton
A. Williams, Esquire
Memorandum of People's Counsel

5 - Letter with attachment to Zoning

Commissioner from J. Carroll Holzer, Esq,
dated October 14, 1994

Zoning Commissioner's Order dated October 27, 1994 (Denied in Part,

Granted in Part)

Notice of Appeal received on
Esquire

November 23, 1994from J. Carroll Holzer,

c: J. Carroll Helzer, Esquire, Holzer and Lee, 305 Washington Avenue,
Suite 502, Towson, MD 21204
Newton A. Williams, Esquire, Neolan, Plumhoff and Williams, 210
West Pennsylvania Avenue, Suite 700, Towson, MD 21204
People's Counsel of Baltimore County, M.S8. 2010

Request Notification: Patrick Keller, Director, Planning & Zoning
Lawrence E. Schmidf, Zoning Commissioner
Timothy M. Rotroco, Deputy Zoning Commissioner
W. Carl Richards, Jr., Zoning Supervisor
Docket Clerk
Arnold dablon, Director of ZADM



APPEAT

Petition for Special Hearing
NE/S York Road, 300'+/- of Turner Crossing Road
(21405-415 York Road and 1033 Cold Bottom Road)
7th Election District - 3rd Councilmanic District
Maryland Line Area Assoc., Inc,~PETITIONER

V/(, Case No. 95-6h-8SPH
Petition for 8pecial Hearing

.//gescription of Property
c//éértificate of Publication
0//éertificate of Posting
V//ﬁntry of Appearance of People's Counsel
L//ggning Plans Advisory Committee Comments
V/;etitioner(s) and Protestant(g) Sign-In Sheets
Petitioner's Exhibits: L/f’- Letter and attachments from Peek/Smith,

//,/ Inc.
U/;,~ Copy of Case No. VIT-278
M/jf— Copy of Case No. 93-93-SPH
4 - Letter from Norman E. Gerber o Zoning
L///’ Commissioner, dated August 29, 1994
5 - Letter from Paul J. Solomon to Zoning
_~~ Commissioner, dated September 9, 1994
& - 3 Photographs
—~6A- 6 Photographs
~"6B- 6 Photographs
~6C- Application for Building Permit

Miscellaneous Exhibits:"i/i Joint Exhibit No, 1-Development Plan Site
A Proposal Plan
2 - Exhibit B-Development Plan-Site Proposal

Plan

Vé/— Letter to Zoning Commissioner with Motion
Lo Dismiss Special Hearing sent by Newton

w//' A. Williams, Esquire

- Memorandum of People's Counsel

//§/~ Letter with attachment to Zoning
Commissioner from J. Carroll Holzer, Esq,
dated October 14, 1994

\/égning Commissioner's Order dated October 27, 1994 (Denied in Part,
Granted in Part)

Vnézice of Appeal received on November 23, 1994from J. Carroil Holzer,
Esmﬂre’ON BENAE of MpP LING ALEA AB30C. & PR, Rlawey Melumg

%&c: J. Carroll Holzer, Fsgquire, Holzer and Lee, 305 Washington Avenue,
Suite 502, Towson, MD 21204
Newton A. Williams, Esquire, Nolan, Plumhoff and Williams, 210
West Pennsylvania Avenue, Suite 700, Towson, MD 21204 &2‘
People's Counsel of Baltimore County, M.S. 2010 \//

Request Notification: Patrick Keller, Director, Planning & Zoning
Lawrence E. Schmidt, Zoning Commisgsioner
Timothy M. Kotroco, Deputy Zoning Commissioner
W. Carl Richards, Jr., Zoning Supervisor
Docket Clerk
Arnold Jablon, Director of ZADM

Maryland Line Area Association,Inc. Maryland Line Property, Inc.
and Dr, Richard McQuaid, individua. P.0. Box 356
1507 Harris Mill Road Monkton, MO 21111
Parkton, Maryland 21120 (LEEA{, OWNNELS) , ArT0
(PETITIONELS)
Charles Ensor

David R. Snyder Cold Bottom Farms, Inc.

1103 Harris Mill Road 1033 Cold Bottom Road

Parkton, MD 21120 Sparks, Maryland_ 21152

{Interested Party): (Lgcae O\NNtﬂ'&B
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MARYLAND LINE AREA ASSOC., INC. 95-65-SPH

NE/S York Road, 300' +/- of Turner

Road (21405-415 York Road and

1033 Cold Bottom Road 7th Election District

RE: Petition for Special Hearing

August 15, 1994 Petition for 8pecial Hearing to determine
whether the use of RC 5 zoned property for a
drainage easement to support commercial use is
permitted by law filed by J. Carroll Holzer,
Esquire, on behalf of Maryland Line Area

Association and Dr. Richard McQuaid,
Individually.

September 28 Hearing held on Petition by the Zoning
Commissioner.

Qctober 27 Order of the Zoning Commissioner in which

Petition for Special Hearing was DENIED in
part and GRANTED in part with one restriction.

November 23 Notice of Appeal filed by J. Carroll Holzer,
Esquire, on behalf of the Maryland Line Area
Assoclation and Dr, Richard McQuaid,
individually.

May 10, 1995 Hearing before the Board of Appeals.

May 18 Public Deliberation completed.

May 25 Opinion and Order of the Board in which the

Petition for Special Hearing was DENIED; use
is permitted.

June 1 Petition for Judicial Review filed in the
Circuit Court for Baltimore County by People's
Counsel for Baltimore County. (rec'd 6/8/95)

June 9 Certificate of Notice sent to interested
parties.
August 7 ./// Transcript of testimony filed; Record of

Proceedings filed in the Circuit Court,

March &4, 1996 V/?% Memorandum Opinion and Order of the CCt; decision of
CBA AFFIRMED (Hon. J. Norris Byrnes)



( ‘l’ {\‘I'

3

1/25/95 -Letter from Newton A. Williams, Counsel for Property Owner;
requesting early hearing date; heard before ZC in September;
ZC's decision rendered in October.

1/27/95 ~Notice of Assignment for hearing scheduled for Thursday,
March 23, 1995 at 10:00 a.m. sent to following:

J. Carroll Holzer, Esquire
Maryland Line Area Assn., Inc.
and Dr. Richard McQuaid
Newton A, Williams, Esquire
Maryland Line Property, Inc. and
Charles Ensor /Cold Bottom Farms, Inc.
David R. Snyder
Pecople's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
Timothy M. Kotroco
W. Carl Richards, Jr. /ZADM
Docket Clerk /ZADM
Arnold Jablon, Director /ZADM
3/23/95 ~-Hearing postponed on the record; M. Sauer recused himself from
this case; rescheduled to 5/10/95, upon confirmation by parties
that this was acceptable date, available on all necessary
calendars.

- Notice of PP and Reassignment sent to parties; case rescheduled
to May 10, 1995 at 10:00 a.m.

5/08/95 -C. Holzer notified KCW that hearing on 5/10/9% created conflict with
Circuit Court matter /Judge Fader, Was advised this date by Judge Fader
of 9:30 a.m. CCt matter; was therefore requesting later start time for
this case on 5/10/95 before Board. Request granted; notified N. Williams
and P, Zimmerman of later start time of 11:00 a.m, on 5/10/85,

- Dr. McQuaid stopped inj verified later start time for 95-65-3SPH before
Board on 5/%0/95; verified that start time 1s now 11:00 a.m.

(Note: Board members not notified of above change; scheduled to be
here for deliberations at 9:00 a.m. and 9:30 a.m. /same Board
of H.K.M.)

5/11/95 -Notice of Deliberation sent to parties; scheduled for Thursday, May 18, 1995
at 9:00 a.m. (H.K.M.) Copy of notice to Board.

5/18/95 - Petition for Special Hearing DENIED in open deliberation; use is permitted.
Written Opinion and Order to be issued; appellate period to run from
date of written Order. (H.K.M.)



® o

COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: Maryland Line Area Assn., Inc. and
Dr. Richard McQuaid -Petitioners
Cage No, 95-65-8PH

DATE : May 18, 1995 @ 9 a.m.

BOARD /PANEL : William T. Hackett (WTH)
S. Dlane Levero (8DL)
Kristine K. Howanski (KKH)

SECRETARY H Kathleen C. Weldenhammer

Administrative Asslstant

Among those present at the deliberation was Newton A,
Williams, Esquire, on behalf of property owners; Dr. and Mrs.
McQuaid, Appellants /Petitioners; and Carcl Fisher, from the
Office of People's Counsel,.

PURPOSE --to deliberate issues and matter of petition
presented to the Board; testimony and evidence taken at
hearing of May 19, 1995. Written Opinion and Order to be
issued by the Board.

WTH: As is reguired by law, we will deliberate the issue as to the
special hearing.

KKH: Looking back on how Mr. Zimmerman characterized the issue, I
think I've come to a decision looking at it from a different
perspective, Don't believe question is whether or not it's
permissible to have service on adjacent property; am persuaded
that all activity is happening on the subject property. All
we have is a situation of flow off site and rate on site; we
are merely dealing with water pouring out onto the neighboring
property. 1 was alsoc persuaded because of that that we are
dealing with a conduit which does not amount to use per se,
but as use it is permitted use, per 1A04.2A.9. I did look at
the case Mr. Zimmerman gave me; I do believe they can be
distinguished, again because I do believe the other cases
involved systems that were actually operating on the
neighboring property, and I don't think that is what we are
dealing with here. I don't think it's supporting a commercial
use; it's just an underground conduit. That's where I am
right now on this.

WITH: I can see no inherent or outstanding damages that are going to
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Deliberation /Maryland Line Area Assn. /McQuaid 95-65-SPH

be done by a plece of drain pipe going across a farmer's field
buried three to four feet deep, with the farmer's blessing;
get easement to put pipe in ground; have agreement from farmer
that it was not damaging to him. What we have is a proposed
small shopping center, and if we did nothing at all, the water
ls going to run off of it. If the water runs off of it and
runs across farmland, there are herbicides, fertilizers, silt,
etc., S0 I can't see why Mr. Zimmerman is so adamantly opposed
to this 15" pipe burled three feet deep across a farm field.
Do not see any damage being done to anyone by that. In order
to handle stormwater properly, I think this pipe is essential
and I would grant special hearing.

SDL: The Appellants and People's Counsel argue this is similar to
Long Green case /serving adjacent property not allowed in R.C.
zoning. The owner argued that the wording of requlations is
very c¢lear in permitted underground conduit by matter of
right. If they wanted to limit that, would have said so. 1In
my opinion, this case is somewhat similar but not similar
enough. Regqulations permit underground conduits on R.C. land
as matter of right; if they wanted to limit to public use,
would have said so. Would allow this use for the subject
property.

Closing statement by WTH: The Board has now reached unanimous
decision in the deliberation; will issue written opinion and order
in very near future, buttressing what went on here today.

Note: appellate period runs from date of written Opinion and Order
and not from today's date.

Respectfully submitted,

Administrative Assistant



Law OI. TowsoN QLEcL . CARROLL COUNTY OHICT
305 WASIHINGTON AVENUE 1315 LiserTY Roan

HOLZER JT ‘(I:,:\JJI\T}{‘S?IAZLII, I'A SuITE 502 ELDLRSRURG, MD 21784
e Towson, MI 21204 (410) 795-8556
1. Howarn Hol 7tr (410) 825-6961 Fax. (410) 795-5535
19071989 Fax: (410) 825-4923

November 23, 1994

Arnocld Jablon, Director
Zoning Administration and
Development Management
County Office Building
Towson, Maryland, 21204

Re: Petition for Special Hearing
21405-415 York Rd. and 1033
Cold Bottom Road
3rd Councilmanic District
Case No. 95-65-SPH

Dear Mr. Jablon:

On behalf of my clients, the Maryland Line Area Association
and Dr. Richard McQuaid, individually, undersigned counsel hereby
notes an appeal from the decision of the Zoning Commissioner of
Baltimore County in the above matter rendered on October 27, 1994
to the County Board of Appeals.

Enclosed you will find a check to cover the costs of filing
the appeal.

y yours,

Carroll Holzer

JCH:clg
cc: County Board of Appeals Wﬂ}
1-% @9 4

Pecple’s C 1 K"A@% ‘%‘? zrﬁ
NewEon Wil?_ggrsrl:, Esquire RE% Z?E{;’L‘\v ;f?i

pt3)
X [

YoNy 29 1994



January 5, 1995

David R. Snyder
1103 Harris Mill Road
Parkton, Maryland 211

%ﬂ(
Baltimore County Board of Appeals

400 Washington Ave. Room 49
Towson, Maryland 21204

To Whom It May Concern,

I wish.to be placed on the list of those notified of the appeals hearing
regarding case number 95-65.

slncerely.

Sor A

David R. Snyder



NEWTOM A WILLIAMS
THOMAS J RENNER
WILLIAM P ENGLEHART, JR
STEPHEM J NOLAN®
ROBERT L.HANLE Y, JR
ROBERT S. GLUSHAKOQOW
STEPHENM. SCHENMNING
DOUGLASL BURGESS
ROBERT E. CAHILL, JR
C.WILLIAMCLARK

E BRUCE JONES**

J JOSEPH CURRAN, TIT
STUART A.SCHADT

Law OFFICES

NOLAN, PLUMBOFF & WiLLIAMS
CHARTRERRD

JAMES D NOLAN
IRETIRED 1280)

~ EARLE PLUMHOGHF
{1940 -1288)

F

SUITE 700, COURT TOWERS

RALPH E. DEITZ
1Hola-1900}

210 WEST PENNSYLVANIA AVENUE
TOWSON, MARYLANDR 2i1204-5340

(4(0Q) B23-7800

TELEFAX {410) 2926-2765

WRITER'S DIRECT CialL
aza-

*ALSOC ADMITTED IN R C 7856
"YALSQO ADMITTED IN NEW JERSEY January 25' 1965
HAND DELIVERY
Ms. Kathleen C. Weidenhammer
County Board of Appeals
0ld Court House, Room 49
400 Washington Avenus
Towson, Maryland 21204
Re: Early Requested Hearing Date for
Zoning Commissioner Case No., 95-65-SPH
Petitioners Maryland Line Area Association, et al.
Property Owner Maryland Line Property, Inc.
(Mr. Randy Shelley)
Dear Ms, Weidenhammer:
Confirming several telephone conversations with you and

yvour staff by both myself and by Mr.
appreciate

Shelley, we would greatly
it if wou will assign this case an early hearing

date in front of the Board.

Your file will show that it was heard in late September of
and decided favorably by Commissioner Schmidt's Findings
1994,

1994,
of Fact and Conclusions of Law dated October 27,

It ig in the best interest of all parties involved to have
this matter heard by the Board and resolved at an early date.
Thanking you for your kind attention to this request, I am

Respectfully,‘ ‘

4?%@@4%7425¢522;am¢-

Newton A. Williams

J. Carrcll Holzer,
305 Wagshington Avenue,
Towson, Maryland 21204

Esquire
Suite 502

cc:

Peter Max Zimmerman, Esquire
People's Counsel for Baltimore County
Room 47, Courthouse

400 Washington Avenue
Towson, Maryland 21204

R A LT
Mr. Randy Shelley
Shelley Congtruction,
P.O. Box 356

Monkton, Maryland 21111

Inc,
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Suite 113 Courthouse
400 Washington Avernue
Towson, MDD 21204

gy

Raltimore County Gosernment

Zoning Cornmission

it gy
(:?‘, : l

o Dt

Office of Planning and Zonimg

(+10) 8R7-4386

Newton A. Williams, Esquire
700 Court Towers

210 West Pennsylvania Avenue
Towson, Maryland 21204

RE: DEVELOPMENT FPLAN HEARING

E/S York Road at Maryland Line

(21450 York Road)

7th Election District - 3rd Councilmanic District
Maryland Eine Property, Inc. - Owner/Developer
Case Ng. VII-278

Dear Mr. Williams:

inclosed please find a copy of the decision rendered in Lhe
above-captioned matter. The Development Plan has heen approved in accor-
dance with the attached Order,

In the event any party finds the decision rendercd is unfavor-
able, any party may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. For further information on

filing an appeal, please contact the Zoning Administration and Development
Management office at 887-3391. .
Very truly vours, - P
e
2 P e T, T -
S T s &S
LA o e S

LAWRENCE ¥, SCHMTDD
Zoning Commisslioner
LES:bis for Battimore County
cc:  Mr. Randolph Shelley
2601 Cotter Read, Millers, Md. 21307
J. Carroll Holzer, kEsquire
305 Washington Avenue, Suite %02, Towson, Md. 21204
People's Counsel
Case Flile

Rt S

LTS
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IN RE: DEVELOPMENT PLAN HEARING * BEFORE THE
E/S York Road at Maryland Line

{21405 York Road) *  ZONING COMMISSIONER
7th Election District ‘
3rd Councilmanic District ' * OF BALTIMCRE COUNTY
Maryland Line Property, Inc. .* Case No. VII-278
Owner/Developer ‘ -
* '
* * * * * * * . & * T *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Hearing Officer’ for consideration
of a development plan prepared by Peek/Smith, Inc., Landscape Architects/

Land Planners, for the proposed development of the subject property by Ran-

dolph L. Shelley, chief oéerating officer of Maryland Line Property, Inc.,
feveloper. The property is proposed for development with a 6,384 sqg.ft.
retail building in accordance with the development pian ;ubmitted into
evidence as Developer's Exhibit 1.

Appearing at the Hearing Officer's hearin; required for this
project were Randolph Shelley, on behalf of Maryland Liﬁe Property, 1Inc.,
Owner/Developer, and Ernest Peek, a principal with Peek/Smith, Inc., the
Landscape Architect and Engineering firm who prepared the development: plan
for the subject site. Also.appearing in support of the plan were Donald
Koch of Engineering Technologies Associates, Inc., an expert in ground
water and hydrology. Mr. Koch's firm did much of the environmental work
associated with the development plan. Lastly, Paul Botzler, of fTamarack
Construction Company, appearcd and'testified on behalf of the plan. #r.
Botzler's company will be the builder/design engineering firm associated
with the project. The Developer was represented by Newton A.‘Wi}liams,

Esquire,



|
i

]

Numeroué individuals appearéd inl%pposition to the proposed pro-
ject, Collectively, many of the Protestaﬂ%s were represented by J. Carroll
Holzer, Esquire. Chief among the Prote%tants who participated were mem-
bers of the Maryl%nd Line Community associption: Individually, testimony
was received frbm Dr. Richard ﬂcQuaiéi Virginia Wampler, Pauline Hunt,
Louise E. Fulton; and Bernard 5. and Be£t§§Brown. Many of these individu-

i

als reside immghiately adjacent.to,thef%ubject site, (Mr. & Mrs. Brown),

or across York Road {(Ms. Hunt and Ms. Ful?;n). Numerous other individuals

who reside within;the village of Mar?landfiine also appeared and testified.
' :

In addition to the Developer's wiinesses and Protestants, signifi-
cant testimony was taken from rebresentat;vés of those County agencies who
reviewed the plan. These included JosephfiMaranto, the Project® Manager,
FEldon Gemmel and Lee Dreiggr with the Dg%artment of Environmental Protec-
tion and Resource Management {DEPRM), Les:gchreiber from the Department of
Public Works, and Carol McEvoy with the Offiqe of Planning and Zoding. In
addition to this testimony, which.was taken over three full hearing days,
numerous exhibits were submitted. All tolﬂ, the Develaper offered fourteen
{14) different exhibits, iqcluding the development plan, numerous photo-
graphs, reports and studies, and artists; renderings of the proposed devel-
opment. Moreover, sixteen (16} exhibits were offered by the Protestants.
These inclﬁded photograpﬁs, "a video tape of the subject area, as well as
several schematic renderings of the-site. All of this testimeny and evi-
dence were carefully reviewed and examined by me. Moreover, in pursuit of
the family Christmas tree, I was able to briefly inspect the subject site
and its environs.

As to the history of this project, the concept plan conference

for this development was conducted on May 10, 1993. As required, a “commu-



nity input weeting was held on June d, 1993. Subsecquently, the developer
submitted a development plan and a conference thereon was conducted on
Scpteﬁber 15, 1993. Folloﬁing'thé sﬁbﬁission cf that élan, development plan
comments were submitted by "the approﬁriate agencies of Baltimore County
and a revised development plan ingorpbrating these comments was submitted
at the hearing held befoye mé on September 29, 1993. That hearing was
continued to October 5, 1993, Testimony was again taken on November 23,
1993, Following the final hearing date of December 9j 1993, Counsel were
allowed two (2) weeks fo éubmit memoranda in liew of final argument.
These memoranda have also been .read and considered. As agreed by the
parties, this Hearing Officer}s written opinion and Orde# is to ‘be issued
by Friday, Januvary 7, 1994.

L brief descriétion of the subject property and égbposed project
is in order. The subject prbperty, known As 21450 York Road, consists of
1.1 acres zoned B.M.-C.R., and is located in the extéeme northern end of
Baltiﬁore County immediately adjacent'to York Road (Mar?land Route 45), not
far from I-83. The site is located within the villége ;f Maryland Line, a
small hamlet in Northern Baltimore County, which is quite old and historic
in nature and character. It is probably one of the least commercially
developed town centers in Baltimore County. The village is truly a rural
town center and is surrounded Ey agricultural and rural uses. It was
described by many of its residents as unchanged in recent years, but for
the large impact of traffic resulting from recent development in southern
Pennsylvania. Maryland Line is somewhal isolated and offers a stark con-
trast to the urban nature of Baltimore Couqty near the Ballimore -Deltway
{(I-695). In fact, many ;f the residents of Maryland Line patronize the

businesses located in southern Pennsylvania rather than travel southward
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on I-83 or Yo;k Road to Hunt vélley/ Cockeysville. The other closest
major commercial areas are Bel Air «in Harford County and Manchester in
Carrcll County.

As preéiously stated, the property is appgoximately 1 acre in net
area, and is zonéd B.M. Moreover, there is an overlay district of C.R.
Apparently . the ?site has been commercially zoned for many years. At the
time of the adopéion of the initial zoning regulations by Baltimore County
in 1945, the site was zoned E-Commercial, the sole commercial zZone under
those regulations. From 1955 to 1992, the property was zoned B.M., but did
not have a district designation. During the County Council's last cyclical
zoning process in 1992, the C.R. (commercial/rural) district was added.
The site Jis roughly square-shaped and is presently unimproved. *Depending
on one's perspective, the Developér proposes to construct what might be
labeled a small commercial retail center, or strip shopping ‘center, on the
subject site. The proposed .improvements are the subject of the numerous
exhibits presented in this case. Essentially, a building of approximately
6,384 sq9.ft. is propased. ,This will be & single story building with no
Basement, approximately 140 feet. long and 45 feel wide. However, the
structure will be pivoted so that the 45-foot depth of the building will
face York Road. fThat is, the building will be located on the site in such
a manner that it Qill be perpendicular to York Road. It will contain from
three to six retail/service uses. The Developer was unable to comment upon
exactly what types of uses would be on site. Clearly, there will be no
cestaurants, taverns, or laundry facilities, in that the site will be on &
private water system aﬁd restrictions as Lo water usage will prevent a
large water user.  However, lawyers' offices, insurance agencies, and

certain retail outlels arc anticipated. Morgover, 33 parking spaces,
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51lightly more than that required, will be constructed on a parking 1lot to
the south side of the proposed builéing.

Az  previously noted, a substantial volume of testimony and evi-
dence was offered over the hearing days, all of which wés carefully consid-
ered by me. The specific testimdﬁy SE each and every witness present will
not be recounted herein. Rather, this decision shall address the issues
raised and recount only certain of the testimony and evidence which related
to those issues. Addressing the issues presented in this fashion is con-
sistent with Section 26-206 of the Baléimore County Code wherein it is

provided that the Hearing Officer shall conduct a hearing on any comment

or proposed or requested condition which remains unresolved on the plan.

The first issue raised by the Protestants in tﬂis matter questions
the very ﬁature of the procedural review process and Qﬂether same was
followed in this case. _Development in Baltimore County is now governed by
Article 5, Development Regulations of Title‘26 of the Baltimore County
Code. These regulations were adépted in March, 1992 after much study by
the County Administration and County Council. The regulations were promul-
gated and enacted after an exhaustive study of the existing CRG process.
This review included input from both thé devélopment community as wel]l as
homeowners and residential neighborhood associations.

The development regulations as eyentually enacted, clearly were
fostered to include two key concepts. First, it was determined that the
development review process under the ol@ CRG format was entiroly too time
consuming and duplicitous. The development community complained of inordi-
nate delays and repeat reviews during that process. Thus, the new develop-
ment regulations attemplted to correct this impropriety by affixing develop-

ment to a definitive Lime table. Thus, the developer would be assured that
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any project would be'reviewed timely ané::consistently by the reviewing

[
LI

agencies of Baltimore County.
i second consideration was to inépre community input. Many commu-
H 14

ity representatives and residential ééubdivision groups complained that

they were left ocut of the development précéss- Thus, a system requiring a

[
I

community input meeting was established,%;hereby insuring ongoing commnity
participation and knowledge of a particuéaf development.

These concerns, which can often%f&nd themselves at oddg, apparent.-
ly created a problem in this case. It is uncontradicted that the develop-
ment process proceeded smoothly through Fﬁé initial concept plaﬁ submission

. P e
and conference. Moreover, the file reflécfs that a community input meeting
-

Look place which was attended by NUMErous community representdtives and

allowed a free ethange of information apd:ideas at that time. The problem
alleged by the . Protestants occurfed iéhereafter at the Development Plan
Conference. This‘cqnference was held when the Developer submitted its plan
for review of same by the reviewing agencies on September 29, 1993.." The
development plan‘ and conference thereon is described in Sections 26-203
through 26-205 of-the Baltimore County Code. Section 26-203 describes the
information which must appear on the plan. Section 26-204 mandates the
preliminary review of said plan and the scheduling of the Hearing Officer's
hearing. NAs importantly, Section 26-205 discusses the development plan
meeting. Thereunder, within Section 26-205(b), il is provided that a
development plan conference shall be scheduled at least ten (10) working
days prior to the Hearing Officer's hearing. The conference is to be
attended hy rcpresentatiQes of the numerous reviewing agencies described
in  that Section. As importantly, notice of the hearing is to be sent to

all known parties and is open to the publie. 1In this case, there seéms o



be no dispute that one of the Protestants, namely Dr; Richard McQuaid,
sought access to the meeting and in fact, was permitted to attend same.
Clearly, he had every right to do so. However, the alléged problen occurad
after the development plan conference. Apparently the Developer and sever-
al of the reviewing agencies were Unable to resolve certaiﬁ issues and
concerns at the development plan conference. Thus; the conference was
adjourned without resolution on a number of these issue%. However, infor-
mal discussions between the County agencies and the Developer continued
thereafter. The format of these informal discussions is unclear, however,
they may have included meetings, correspondenée and/or telephone conversa-
tions. Clearly, they were between only the 'developer's repre;entatives
and the County reviewing agencies and not Dr. McQuaid. Thus, he alleges
that he was not allowed to be a party to these subsequent éémmunications,
thereby violating the spirit and inﬁent of the regulations.

Due to this alleged - error, Counsel for Dr. McQuaid moved for a
denial of the plan, or, in thé alternétive, a postponement of the Hearing
Officer's hearing on the firsi hearing date. After consideration of this
request, I, in fact, granted a pgstponement and scheduled the hearing to
be reconvened on October 5, l933. My decision in this respect was based,
in part, on the fact that an amended development plan was offered by the
Developer on the first hearing day. The plan contained revisions which
were no doubl made to reflect the resolution of certain issues reached
during the informal communications subsequent to the development plan
conference. In thal Dr. McQuaid attended the development plan conference,
he was entitled to advance knowledge of this reselution. fThus, a postpone-

ment  was  warranted. Any prejudice to the Protestants was cured by the

postponement. The development plan ultimately considered by me was offered



and accepted at the first hearing day on September 29, 1993. The hearing
|
on this plan continued for three additional days and was not concluded
until nearly three months later, in December 1993. DbDuring that time, the
Protestants had more than sufficient opportunity to examine the plan in
detail and prepare their testimony and evidence in opposition thereto.
Thus, it must be said, and needs to be said in the event of any appeal of
this decision, that the Protestants have had every full and proper opportu-
nity to examine the plan offered in this case and have not been prejudiced
by their inabilit& to participate in'the discussions which occurrved subse-
quent to the d;velopment plan conference. The spirit and goal of the

development'regulations, including promoting a timely process and allowing
i

community participation, have been fully met in-this case.
That alllbeing said, however, a further comment about the develop-

ment process is in order. It is clearly envisioned by Sectidn 26-205 that

' |
review and negotiation by the County and the Developer on a particular

plan should be fconcluded by the end of the development plan conference.
Section 26~205(b)?specifically raquires an attempted resolution of any
conflict betweenlagency comments, the plan, and conditions proposed by the
communit¥, Moreover, immediately thereafter, written comments need to be
submitted teo the Hearing officer describing any unresolved issues and
containing agency comments., The time frame established mandates that the
Developer and the County shall attempt to finalize their positions by the
conclusion of the development plan confercnce. Clearly, it is hoped that
by the end of that conference, all issucs are resolved. However, if they
are not, the Developer aﬁd the County can "agree Lo disagree” and allow
the Hearing Officer to decide open issues. Although the process encourag-

es negotiation of a project from concept plan to final development plan,



the time frame established within Section.26—205 must be followed. Contin-
ued amendment and alteration to the plan thereafter subjects the Developer
to denial of the plan by this Hearing officer. All :pasties, inciuding
community representatives, are eﬁtit}ed to know what!they will be facing
when they step foot into the Heafing Officér's heariné. It is patently
unfair to the community representatives for a new plan to be offered,
particularly when they have carefﬁlly'monitored the proéess by participat-
ing in both the ccmmunit& input meeting and attending the development plan
cenference which is open to the public. Hopefully, this Opinion will

provide direction both for County agencies and the dévelopment community

" -

to aveid the pitfalls which were exppsed in this case. : Had this matter
not  been continued and heard over nearly three months,gproviding the Prot.-
estants more than ample obportunity to prepare and pteseﬁﬁ their case,
denial of the plan may have been warranted. However, it is again to be
stated that in the subject case, owing to the unusual cjircumstances occa-
sioned by the continued hearing in this matter as well as the requested
and given postponement, thererhas been no prejudice to the Protestants and
a denial of this plan is not appropriate on this basis.:

Having fully addressed the procedural issue generated by this
case, attention is next turned to the substantive matters of concern pre-
sented. Testimony and évidence was offe;ed on a wide variety of issues.
These included the following:

a) Traffic: Certain coﬁplaints and fears were raised by the
Protestants regarding tLhe projected traffic and resultant noise expocted
o be generated by this projectl. Mrs. Wampler, whe lives across the
street from Lhe subjecl site, expressed concerns over potential increases

in traffic. Ms. Ruth Doran, who lives nearby, complained about the large
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volume of traffic which présehtly exists én York Road. Apparently many of
the residents of southern‘Pennsylvania tr%vel on York Road through Maryland
Line during their commute to employmeét in Hunt valley and the business
communities to th% south thereof. Other %itnesses echoed these complaintsg
and expressed c%ncerns on this iésue.§ However, the Protestants did not
present any exper,:t testimony on this issue}:.

- ' !
I have ansidered the testimony ?resented by the Protestants in

' f . R .
this regard. I am unpersuvaded that their concerns are meritorious. The
: i
proposed center is located not far from_I%BB, the major traffic corridor
on a north/south axis through Baltimoie County. Moreover, the property

[}

l :
immediately abuts. York Road, certainly thé largest non-interstate roadway

in this area. Thére are no dangerous curves or hills nearby. Sité distance
does not appear to be a problem.‘ The aéditional access point provided to
this properéy will not exacerbate.trafficicongestiou. For ‘&all of these
reasons, aé well as the comments‘iséged by the appropriate governmental
agencies, I.am conqinced that tréffic will not be adversely affeéted by
the proposed project. I see nb basis té deny or modify the plan based on
these considerations.

b) Well Water - Usage and Pollution: Quite obviously, the site
is not served by public sewer and water and will be dependent upon a well
for water supply. Mr. Koch testified concerning this issue. He indicated
that a well has been drilled on this site and that pump tests have been
conducted as required by Baltimore County. His findings, as codified in
Petitioner's UBLxhibits 8, 9 and 10, conclude phat there is sufficient water
gvailable on site. In hié opilnion, both sufficient water quality and
gquantity exists on this property. Moreover, the aquifer in this area is

rich enough to support the well and surrounding uses. Mr. KXoch contluded
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that under a worst case scenario, only a limifed draw down would occur &t
the nearest well.

The Protestants, Lhrouéh Dr. McQuaid and other wéll—owners in the
subject locale, also testified extensively about this issue. They all
expressed concerns about potentigl water usage and fear that the develop-
ment as proposed would adversely affect the underlying aquifer and sur-
rounding wells. Moreover, concerns about the guality of water and past
problems at other wells, i.e., the Post Office, were expressed. The great
volume of this testimony is contained within the record of this case and
will not be repeated here. After consideﬁing all of the testimony and

-

evidence offered on this issue, I am not persuadedﬁthat,development as
proposed should be denied on this basis. On balance, Iiam éersuaded that
sufficient water, from bhoth a quélity and quantity standpaint, exists to
support the proposed retall center. I do ﬁ;t believe tbat development as
anﬁicipated will adversely affect the surrounding loéale in this regard.
I am convinced, however, that confinuing menitoring of: the ground waler
and review of proposed uses is appropriate. The Department of Environmen-
tal Protection and Resource Management (DEPRM} should céntinue its studies
and reviews to insure that their initial estimates are'on-line. Moreover,
high water volume users should not 59 permitted on the site. As the Devel-
aper agreed, restaurants, laundry facilities, and similar businesses are
inappropriate, In accordance with the development plan comments offered
by DEPRM, dated July 21, 1993, certain restrictions shall be added fo the
plan to insure a detrimental impact will pot result [rom water usage on
this site. This restriction will insure that the underlying ground water,

-

both from a qualily and quantity slandpoint will not be affected.

i1



'A meter ?i;o monitor water withdrawal and appropriate reports of
same should Be s':ubmitted to DEPRM on a regular basis so as to allow DEPRM
to recommend and/ér limit high water use activities on this site.

c) étormiWater Runoff: The storm water runoff plan/system was
also a suﬂject of much debate. 'Ogiginally, the Developer's plan provided
for an outfail of the storm water management system proposed for this site
on  an abandoned 16.5 foot ;ight—of—way located to the north of the site.
In fact, this right-of-way sepafates the property from Mr. & Mrs. Brown's
property next door. It has not beeﬁ determined who owns the 16.5 foot
right-of-way. The photographs submitteé into evidence show t£a£ this i1s a
depressed roadway (unimproved). Due to the inability of the Developer to
ascertalin ownership, he proposes an alternative storm water Management
outfall system. In lieu of outfall onté the right-of-way, an easement has
been obtained allgwing for a drainage easement on the property encompassed
by Cold Bottom Farms to the réar of this siﬁe; As shown on the sif{e plan,
a drainage easement parallel to this 16.5 foot right-of-way is proposed.
This easement ié on the south side of the property, away from the Brown's
property. Testimény on the effectiveness of same was offered not only by
the Developer's experts but alse from Lee Dreiger of DEPRM. His testimony
was conclusive that the Developer's modified plan is appropriate. It
appears that the storm water management system as proposed will function
properly and will prevent any storm water runoff from the site as developed
to adjacent prope%ties. In fact, the new plan should be welcomed by the
Browns in that fthe outfall 1is Jlocated further from their property and
buffered by the agandonedllﬁ.ﬁ foot: right-of-way.

(uestions were also raised as to storm water runoff on Lhe front

(west) side of the property. In fact, neighbors across the street on York
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Road, fear runoff from the subject site across ankjnoad and into Lheir
properties. Although the property is mildly sloped in the front towards

i

York koad, plans offered by the Devéleper éhow that regrading will occur,
by necessity, due to coﬁstruction.- Moreover, a significant landscape
buffer will exist on the fro;t of the property Which will contain a
pervious surface. Also, York Road is no doubt crowneds to promote water
runoff from that roadway. - For all of these reasons, Izdo not believe that
the fears expressed as to water runoff from the site érossing York Road

are founded. In its entirety, the storm water managément system appears

entirely appropriate. It is a functional plan which will prevent any

storm water runoff onto adjacent properties.

d) Septic System: An issue was also raised by the Protestants as
to the proposéd septic system. Additionally, the Develééer presented
testimony in this fegard and evidence was féceived throﬁgh.County represen-
taéives and devélopment plan comments. P As.noted ébove, the potential
users of the éroposed center'wfll not be high volume water users. It is
not anticipated that an extensive volume of séptic waste will be generated.
Testimony offered by the Developer was that the site has passed all perco-
lation tests to this point. The'well and septic system are sufficiently
separated as required.> In sum,.éhere was no testimony offered to offset
that produced by William Ensor on behalf of Baltimore County. In his view,
the site meets the environmental holding capacity requirements codified in
Section 759.3.C.5 of the B.C.Z.R. as well as all DEPRM standards.

@) Signage: As Lo signage, little Lestimeony and evidence was
offered other than the schematic renderings shown on the plan. -The pro-
posed freestanding sign appears enbtirely appropriate for both the property

and the locale. It is unobtrusive and will not be internally illuminated.
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Furthermore, by the nature of the direction of the facade of the building,
any storefront siéns would face the bank and not the residential properties
across York Road. The proposed signage appears to be entirely appropriate
and does not justify additional restrictioﬂ or modification.

f) Landscaping and Forestation: The landscape plan offered is
likewise appropriate. The site-as presently constituted is largely lawn

and not wooded. A substantiszl volume of trees will not be lost as a result

|
of the proposed development. In fact, the proposed landscaping might add

to the actual npumber of plantings on site. This does not appear to be a
significant issue;

g) Compatibility: The most §ignificant substantive issue present-
ed relates to compatibility. Simply stated, the Developer and the Protes-
tants vehemently disagree as to wheéher'tﬁe proposed development is compat-
ible with the exi?ting Maryland Line community.

Compatibility is, in fact, addressed in Section 26-282 of the
Baltimore County Fode. Therein, it is provided that the Director of Plan-
ning shall make: compatibility recommenaations to the Hearing Officexr for
developments in C.R. districts. The objectives and quidelines in determin-
ing compatibility are set forth in Section 26-282(h). Therein, a number
of factors are listed regarding the construction, orientation, and layout
of the building, and other iﬁpro&ements on a given property are discussed.
Moreover, consideration must be given Lo landscape designs, preservation
of significant features on the site, and aesthelic considerations generated
by scale, proportion and massing. These considerations go hand in hand
with the policies and géals enunciated within Seclion 259 of the B.C.Z.R.
Within Section 25%9.2 of the B.C.Z.R., a statoement of legislative intent

For Commercial/Rural districts is established. It is provided therein
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that the C.R. district is established primarily to pto;ide opportunilies
for convenience shopping- and‘ pérs;nal services that %re customarily and
frequently needed by a rural residential population and; tourists. C.R.
'districts are intended to foster small, rufal commercial centers within a
rural/agricultural locale, not to be regional commercial districts.

As Lo compatibility, tﬁe position of the Office of Planning and
Zoning was favorable to the Devéloper. - It is clear, based upon the testj-~
mony and evidence presented, that thg Office of Planning and Zoning and
the Developer conducted extensive negotiations and diécussions regarding
the proposed project, These @iscussiq&s and negotiatiqns re;dfted in the
plan which is before me for consideration. The orieitatioh of the build-
ing, the materials used in its construction; and the %eéthétic and other
features of these improvements were all'aé‘a result oq thé fo%ce of Plan-
ning and Zoning's input. Ffom their éerSpectiva, the éheliey Retail Cen-
ter Mis compatible with the sufrounding'community", ;ubjeét to the design
recommendat.ions which they have offgred:

Quite obviocusly, the Develope; agfees with th;s assessment. Testi-
mony from Mr. Shelley and his expert witnessgs was thal the proposed center
is entirely appropriate. It was.notéd tﬂét the size _of the center was
6,384 sq.ft., well under the B,Qdossq.ﬁt. max imum a#lowed in a C.R. dis-
trict. Moreover, no zoning variagces of any type have been requested.
Thus, the property is sufficiently set back fram propérty l%nes and other
tracts and buildings. ﬁoreover, the Developer compared? the proposed im-
provenments with other buildings in Maryland Line. This testimony is par-
ticularly well-summarized in the memorandum offered by ﬁhe Developér. The

Developer contends that the proposed building is entirely compatible with

other commercial structures in Maryland Line as to orientation and size.
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The Protestants, for their par?, vehemently disagree. Much of

their evidence on this issue was prqsenLed through lthe testimouy of Mr.

. | '
Norman Gerber. Mr. Gerber,  former Dlre$tor of the. Offlce of Planning and

Zoning, Thas appeared many times befote me as an expert in land planning.

His views are also well~summarlzed -in tﬂe Protestants'! memorandum submit-

ted at Lhe concluslon of the hearing. In essence, he argues that the
R S v '
community of Maryland Line is an example of a 19th Century turnpike wvil-

lage, 1ncompaL1b1e thh a commerc;al;strlp shopping ﬁenter. He compares
. i
the proposed facility with a more moderﬁ day shopping qenter; totally out

.

of character with the village of Maryland Line. Hé also'objerts to the

orientation of the building and belleveé lL should be plvoted to face York
1
Road. The entlr% size and scale of th¢ éroject are afsa queséioned by Mr.
: . !
Gerber. Ragher than a single building égmposed of se%eral “retail/service
outlets, HMWr. Gerber believes‘thag inééﬁendeht, smaller sEfuctures should
be aoffered. Other. suggestions relatéd to pérking layout, scaling and mass
of building detail, were aiso'suggested by Mr. Gerber and are more fully
set forth in the:record in tﬁis case and tﬁe Protestan@s' memorandum.
i
Although perhaps not quite as eloquent, thei lay witnesses who
testified in opposition to the prdject Qere just as clear in their thoughts
regarding compatibility. "Mrs. ufown, the immediéte neighbor, perhaps
spoke best for the comﬁuni£y when shg indicatéd that, as to this project,
she did not want to "see it, smell it, ‘'or hear it". Other residents ex-
éressed similar senbtiments. ﬁgn& of these:longwtime residents of Maryland
Line perceive tﬁe proposed perecL as an unwanted and unneeded commercial
intrusion into their village. They anticipate problems normally associat-
H

ed with urbanization (i.e., crime, traffic congestion, pollution, etc.)

-

accompanying the proposed use.
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In considering this issue, 1 am appreciative of the fact that this
project is offered in Maryland Line. Wwould it be proposed in Essex,
Catonsville, or Towson, there would probably not be a peep from the sur-
rounding residents. For those indiviéuals who reside in the more urban
areas of Baltimore County near the Baltimore Beltway, this project no doubt
seems 1innocuous. It is modest in size, scale and massi Howéver, to reit-

! .
erate, this project is not envisioned for Catonsville, ETowson, or Essex,

but for Maryland Lire. 1In many ways;:Maryland Line ié a world away from
the commercial centers of Baltimore County. However, élthough dissimilar
from the urban sections of Baltimorg County, Maryland'Line cannot isolate
itself from the larger area in which it is situated. Aithough ‘founded as
an 18th Century small town village; it is no longer isélated and insulated
from its urban neighbors. The residents of the coqmuni£§ unwittingly
conceded that when they acknowledged the increased volgme of traffic which
passes through their town ffom the new residential subdévisions in southern
Pennsylvania. Maryland Line indeed is now on-line wiﬁh thé Megalopolis
which exists from Washington D.C. in the south to New York City in the
north, Broadly speaking, it must be recognizeé that the days of small,
rural, isolated communities located closé o major cities such as Balti-
more are clearly numbered.

In sum, there is no doubt that Maryland Line has retained many of
the characteristics of a small country village of yestefyear. Nonetheless,

it has, and will, change. Just as clear is the fact that Maryland Line is

not New York City, it is certain that it is not the Austrailian Outback

either.

In my wview, a significant fact in this case is the zoning of the

subject property. 1In their collective wisdom, the Daltimore County Council
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has zoned this préperty B.M., Business Major. Thus, the County Council
has determined ;hat this property is a businegs/commercial piece of land.
The C.R. district'designation reenforces this concept. Although limiting
the extent and .nature of business é;ccegtable, this designation clearly
envisions that th$s site can he pfoperly used for commercial purposes.
Thus, those 'whoé would argue that the property should not be developed in
any manner and le%t pristine are mist;ken, at least under the zoning desig-
nation under whicﬁ this project must be considered. This property is a
commercial :tract and not an acre of farmlénd in the midst of cornfields.
It is a commercial parcel in the center of a town, albeit a rural town.
Having determined therefore that.commercial activity on this site is appro-
priate, consideration must be'given as to whether the proposed tommercial
use is, in fact, compatible. This is the real issue in this case.

In reviewing all of the exhibits, testimony and evidence present-
ed, it is difficult to anigion'how a cqmmercial proiject could be more
compatible to rural surroundiqgs. In my view, the appearance and architec-
tural line of the building is as in charécter with this rural village as
is possible. The structure certainly is within the square foot area re-
quirements allowed in the é.R..regulations.‘ ft is pot a skyscraper, and
although compared to a commercial ;trip centexr, is vastly different from
the connotations buggested by that phrase. This is not a series of
stores, all houged within a long, flat building without architectural
imaginaticen. Rather, the architectural features proposed, many of which
have been suggested by the Office of Planning and Zoning and implemented,
result in a building appropriate with the rural locale.

As to Mr. Gerber's suggestions, I decline to incorporate them.

Quite frankly, for each suggestion offered by Mr. Gerber, a cémpelling

18
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argument can be made for tﬁe'exiétiné plan. e suggests pivoting the
building to face' York Road. Althoﬁgh his iogic is understandable, to do
so would disrupt tﬂe scenic vista in the area and increase the Building
nass visible to tr?velers on York Road and the residents across the street.
He also suggests more than one buiIaing. That scenario, if adopted, could
create an unattracéive, overcrowded and:qverwhelmed landscape. tlis other
recommendations a;é likewise questionable. 'Many defer to matters of indi-
vidual taéte and aésthetics- However, onlbalance, I do not believe that

any are appropriate in this instance. - Iﬁ summation, and for the reasons
; H '

set forth above, I.find the proposed project to be compatible with the
: . i ) ..

surrounding locale. ‘Thus, I shall approve the development plan offered in

this case.

Therefore, pursuant to the zoning and developm?nt plaﬁ regulations
1

of Baltimore County as contained within the B.C.Z.R. and Subtitle 26 of the

Baltimore County Code, the advertising of tﬁe property énd public hearing

held thereon, the development plah ;hall be approved?consistent with the

comments contained herein and the-festrictions set forth hereinafter.
THEREFORE, IT IS ORDERED by the Deptéé{:Zoniné Commissioner and

Hearing Officer for Baltimore Countf this _2 day oq January, 1994 that
1

the development plan for Shelley Retail Center, identified herein as Devel-

oper's Exhibit 1A, be and is héreby . APPROVED, subjecti to the Ffollowing
< ' (
restrictions: ;

1) Development of the subject site shall be limited
to Lhat depicted'in the revised development plan iden-
Lified herein as Developer's Exhibit 1a.

2) In accordance with the development plan comments .

of fered by the Department of Environmental Protection -
and Resource Management (DEPRM), dated July 21, 1993,

the Developer shall install a meter Lo monitor water
withdrawal in the area and approprialte reports of same
shall be submitted to DEPRM on a vregular basis upon

!
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.

which DEPRM shall be permitted to recommend and/ur
iimit high water use activitieg on this s.h.e.:

3) No high water volume users shall he permxtted on
the subject site. -- i

o i
Any appeal of this decision must be taken in;?ccordance with Sec-

tion 26-209 of . wd sace CoOauney QOud. ;? i
T
LAWRENCE E. SCHMIDT

) Hearing Officer
LES:bjs . . for Baltimore County

Lo
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Baltimore County Government
Zoning Commissioner

Office of Planning and Zoning
\Q:‘ 40 % % }
W

Suite 112 Courthouse
400 Washington Avenue
Towson, MB 21204 (410) 887-4386

October 27, 1994

J. Carroll Holzer, Lsquire
305 Washington Avenue, Suite 502
Towson, Maryland 21204

RE: PETITION FOR SPECIAL HEARING
NE/S York Road, 300'+/- NW of Turner Crossing Road
(21405-415 York Road and 1033 Cold Bottom Road)
7th Election District - 3rd Councilmanic District
Maryland Line Area Assoc., Inc. and Dr. Richard McQuaid ~ Petitioners
Case No. 95-65-5PH

Dear Mr. Holzer:

Enclosed please find a copy of the decision rendered in the
above-captioned matter. The Petition for Special Hearing has been denied
in part and granted in part in’ accordance with the attached Order.

In the event any party finds the decision rendered is unfavor-
able, any party may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. For Further information on
filing an appeal, please contact the Zoning Administration and Development

Management office at 887-3391.

Very truly yours,

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bis for Baltimore County

cc: ; Wewton A. Williams, Esquire
Nolan, Plumhoff & Williams
210 West Pennsylvania Avenue, Suite -700, Towson, Md. 21204

People's Counsel

I'ile
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RESOLUTION

’/%ﬁm/dﬂﬂ/ L"‘?E’ Jr”( A Sgo<ratiol L rAe80CTATION

REBOLVED: That at the /?CM« for - éf(’f?érrm / meeting
of the /70/rj /anﬁf ,wa( /]ret« A}“Mu“ff*ri\ssociatlon held on
Dpﬁc‘ g , 19 '7¢, it was decided by the Association

that the responsibility for review and action on all zoning matters

for the period qufé @ F fhe Aev oot be placed

in the (Board of Directors) -(Zening-Commitfes). consisting of the

following members:

w ¢ :R, ¢ L oy aj W . J\/jk (o c{l /(_j]

Coovd o Clishaim
}54‘ wee !A.f‘['?u"r'%é’
ey o iAJCP;. ( { O«
Semdra Coo pev

.

Wolls ame a8 b i
R o oy o - :r'a ne K
f’?u J‘é’!’? L?Ovm\ro()

(R wth Dovun

A8 WITNES8S8 our hands and seal this R4 day of
/;ﬁ/ bffvﬂ«a e ' 19?5/ .
ATTEST!

,fé%g Lt LM.-AW-/‘W % {Z-w‘?

ECRETARY PRESIDENT




RESOLUTION

/74 e lond Line Area dapreand Yo pgsoctarion

RESOLVED: That at the position of the /’/a?ryéfw/ Liore

Aree Assae safron/ne Association as adopted by the (Board of

Directors) {Zoning Committee) on the zoning matter known as:
‘Sl’?a,’//é P&’%cz,:/ ('_r?;dfcey—’ l"’-fﬂ)f—- o K_)V_é P‘f/

hppeal of Cause No, G L 5§ P I

is that:
f < oH.S5 ¢ ( 7?(1 s f!”t’/’«‘-t? v 7£" a 'Jf P e +en

the Shelleg (X< fai] G&lf’k’“i?k- Site ane o oet /77

/
CO/C( gc)?’"f’o)q,, fclrrﬂé.‘/ lno) ¢§' 1 V/E;‘/ ffom 5{'

N ;k M'ft”o‘(
Bét(ffmw’é CouwntFo 2enrne Aj@ﬁ“/mlmar ARV S {)
J f " £ fer o g P 7( er
'00\’ ] /0 -(oa?L Ao - @Kc/qk Ve

the S‘\,Qll/‘a_j Fofe:l Cemter Frofﬁl’é?

A ra i)

4,
A8 WITNESS our hands and seal this 28 day of
Fobraary , 1995 .
S

ATTEST:

Hary Jard [ene Arw Qssoc o 70% , L e assocIaTION

S 4 tlie it WDt

SECRETARY PRESIDENT




F VIT

BTATE OF MARYLAND:
BALTIMORE COUNTY, 88:

TO WIT:
I hereby swear upon penalty of perjury that I am currently a

duly elected member of the (Board of Directors) (Bening—committes)

of the M a ”j [« ‘70/ Z””“" Aree. Association.

ATTEST:

B T //-t]a ! )
. s /’. i//f / A ;
/o YA L P
, . o N e A [ A o

SECRETARY PRESIDENT




UL LRI 3 TR LU ALY

B ruace . Seplt, /3, ’?9'}‘
d Loo K1y, Morth Soom Com

/‘/ o NDLdIDsTa B
- qasvinund 1va




} J-. - B S . S ¢

I

&




A PLHLIL uﬁt\!i!rm WILL 8% LELE BY
Fhé ZOMNG COMMISEIONER

T PLALE 13004 108, FOUNTY DFILE BULONG
TIME & DATE «W30y $IPT 24 1994 Ar 400 AN

10, SEYERMIM VTS THD LSE ¥ Ko S SBLS FARHENY

FORA DRAMAGE CARFHINE T HUORY i IERCTAL Leg 1§

.

T,

g Yoo Jo Tilr Ste

MANYLAND LINE §

VILLAGE: GENTER
4160 4 FU RERe (OFTNE SNE

0 [EASINg (o 590

N ALy R T



PLACE . .54r-pf
21.‘3”;”/ 5!7,

4?&?(‘('!'7 S, ﬂsf. y

T
.i.mnl Gtk




N BRSO Ym0 Rl ara st £ e st m W 2 L PR o e BEE A e B G K e LAl DR T BRI i 2ak v A S e S e b dre e e s

DATEPURCHASED...‘/Méﬁ‘.
UESCRIPTION. ... L

e ew own AR

. . e e b et £ wmm

l

PLACE: Sepf, (3,199

| Zowm .«qu Tiga. LookngSuth. Fast




ol 97 TN LLETTE A e wa ) THRUAY I rGn FEY PRl e R e

LT B MNEET AP ROA M By Aiatdd PERLT

Lo B s bSe™ ME R
AP FLoLLerl D RIRE LA MR, TG FEREF

PEETTETT w B 0 e i 50 L Uiy g g
AT TR RN E NI oL T N N A T LR Y]

AUV T VI LI D 1 hew B MARK G ML KD

Faa frahih é

TR 1A R S ULV AT T BN R

OQWE R T ORI

WA D PAR LA L INE FRAFER Y L - g;
plLics 0 A enn MUk UM L Ew ’¥Zekf k@x'“
AR FLL AT b BRI O

N2 Yy I TN T St AR WU A
COmPany o Fedttilalh LONS T L
Al Fii Buta 0o

YV Gl bptabel il 2wy

PN d . B L o L Pl W

NG
ML s
IR ETEDNAL RSB e 10 Comian dg o 2o swsb o

NERCT [EINENENY N
plopidd . LOINBT 3 FLAT B kst o DAata o ki kD LU vku

e

SRTET

TrRFifrall GOrs e G

ERGNI Pk -aril T, NG

ol it

BIILE LUEAS T piHy Sernete s BEoranhs BRDLLDENG WL UVERE Y
FROMT LI FuRCHONA B8 aida B a2 d o7 AT hk .

SIaTL LG
WL N

S AR NI AR Y,
IS

GOk s BOGe Gl
ek, Larin i VHa s ol e . R WA LRy tHenl b
Cita b O sdcrEM el pliy Latdli s Bdw o,

iR L R R WU T D osn oo LT U

Lo RIERGENT LLE O RES ) sl

OINR e T O DL Al o Y o ek

abowealyk 0 PREY . PROFURTD W VR RIY . R Lo ta
CUNETRUGCT LN . wllon Frtaiak P R M L

GENTHAL A1,

XS A I L A YL R S T I

Poved, o Parilior GEDROORD

MUL T T PAETLY Ui

R R L e A N A T R I T T R BT I R I AN LRI N I s ik F e dapd g v




M, O & Btk DR W OF 3 BEDROOMES

TO e, Wi, B i ekt fuyos

FEARMTE & DETivra

IRl Pl ukinh
BLULL Tl ST 40
R VR
Wik B
DL ke Taawt
M LT A
STOR TS i

VRN RN R NN

AT ERETLT CY A O
P RO S
B T HRCH S
LT HENE

LT MOE-
grdipiER LOT: N

FORENG TNE ORPT L
DISTRICT
FET LT EON:

DATL.

i

tafna. b DO

[ 1EE Qo
foLL L oyead
Lot i B 044

Pri i DN TP LA T
PAEETER L oard f

DATE ARPLIED: 69/66/94
FEE B L B0
vkl By bl

CLOHAVE DakERUD LY HEAD
TIRUE . AND THAST I DOLRG THES
OO AND aPPROFETATE STaTE REG]
RN QPECTR TR OR NOT aRlG Wl

LU ANy THY D

ARDRESS

plelpd 't
b L I

SGNATORE G RERLTCRG T

SRS EME R SHE D

THSFLLTIR T
IR A

VRS SRR G TN
WHEHTK
RN

FATGHLIESS T Al

F L
PE T e

LT
S1E -
PR
1 D
R
B 1Dk
5 T D
RE AR,

EER Y
AL G
BTRELY
SiRERT -
I

BE TR

BIROGETTE:

HE VR

POLELEMEHT b

(TR

SEE RO MIETT b

T i

L]

Ll

e

k(3

fet i

R

o

Ul mkFA

EIET

PHE Bartt TR GORREETY AHD
FeRUW T ECHS T THE ;
B L

M

RIS
GOl 1w

T A

W e It S
(5 S T A B

O
Wi

DHABOWD Lww
RIS CRREVIOL G RGN

Gl F R

O TED WITH WHE T HER

LELRLE

R T O P R AT S

CPhoNe

L

i

i

Eh

[ATEWRE



Tet. by ¢

TN RIE: PETITLON FOR SPECLAL NEARLING *  BEFORE 'THE
SE/S Long Green Pike, 170' SW
of the ¢/l of Fork Road *  ZONING COMMISSIONER
(13523 Long Green Pike)
11th Fleclion District *  OF BALTIMORE COUNTY

ath Councilmanic District

*  (Case No. 93-93-5PH
Long Green Valley Assoc., ob al
Petitioners *

FINDINGS OF FACT AND CONCLUSTONS OFF LMW

This matter comes before the Zoning Commissioner as a Petition
for Special Hearing originally filed by the Long Green Valley Assoclation,
the Greater Kingsville Civic Assoclation, and various individuals who
reside near the property which is the subject of this Petition. AL the
beginning of the public hearing held for this case, the Greater Kingsville

Civic Associalion withdrew as a Petitioner. Thus, the matter proceeded

W  through the efforts of the Long Green Valley Assoc1af10n and Lhose Lnd1v1d~

uals previously referred to above and d951gnated on the Petition. The

— L . e e 5

Petition seeks a determination as to whethel approval should be given to
N -

permit the use of adjoining property, zoned R.C. 2 and cwned by ixecutive
N7~ e TN . L e~ .- ~.

Auto and Paint Repair, Inc., to support a waste disposal system for the

~— . T e .- ~ ~

subject commercial property, known as 13523 Long Green Pike, 2zoned B.lL.-
‘\\xh‘“__,/ B I S, Hh- Tt — o .

C.R. The subject property and wasle disposal system are more particularly
~ T\

described on Petitioner's Exhibit 2.

The vast majorilty of zoning petitions filed in Baltimore County
are submitted by or on behall of the owner of the property which is the
subject of the Petition. However, the instant case arises for considera-
tion in a different manner. As noted above, the retition has been filed
by the local community associations and a number of interested parties as

individuals. The relief which they request pertains not Lo a property



owned by them but located within the geographic boundaries of the Long
Green Valley Association.

At the hearing held in this matter, the Petitioners were repre-
sented by J. Carroll Holzer, Esquire. The property owner, Orville dJones,
was represented by John Gontrum, Esquire. 'The parties and their counsel
appeared at the public hearing held for this case at which time testimony
and evidence were taken as to the issues presented. Subsequently, counsel
submitted lengthy memoranda in support of their respective positions.

FINDINGS OF FACT

As is the case with many cases which present difficult legal
issues, the facts in the instant case are relatively simple and largely
not in dispute. As noted above, Mr. Jones owns the subject property at

13523 Long Green Pike LocatLd near the quiet country community of Baldwin.

e i e © ammeen  er amseses e = el

The property is located near Lhe 1ntersectlon of Long Green Pike and Fork
Road. As is the case with similar commercially hubbed rural aveas in
Baltimore County, the subject property serves as part of the small commer-
cial center of a rural locale. That is, although the subject property and
some abutting properties are zoned for business/commercial use, this is

largely an agricultural area zoned R.C. 2. The property is apprOXLmately

1.056 acres in area, is rough]y square shaped, and is improved with a

commercial bu1ldlng

- —-w_Te;;;mony—Hand evidence presented was that Mr. Jones acquired the
subject property in Aprll_}2§1w3£~EH§llc guctlon. The building located
thereon at that time was built in 1904. The building was previously known
as the Long Green Hotel and existed as a hotel/general store for many

years. Subsequent to his acguisition, Mr. Jones decided to raze the build-

ing and vreplace same with another commercial use. A new building was
g



constructed which now houses a lligh's dairy store,. a dentisl's office and

At

a laundromat. Further, a small parking area is ptovided.

i VUSRI

The thrust of the case relates to the septic system proposed for
this site. Being rural in location, the property does not enjoy public
water and sewer service., MApparently, Mr. Jones originally intended that

sewage disposal for the subject property would be accogglished by wgywpf a

ﬁngated entirely on the property. (See

septic system

which would be

Jones' Exhibit 6, letter from the State of Maryland, Department of the
Environment dated July 28, 1988}, specifically, Mr. Jones intended to
install a sapd mound sewage disposal sysbem. uUnfortunately, however, this

system was never installed. Although governmental approval had been given
(see letter dated October &, 1989‘fr0m Lhe Ballimore County Department of
Fnvironmental Protection and Resource Management (DEPRM}), the proposed
sand mound septic system was rendered unusable due to disturbance of the
gite by heavy equipment during construction of the new building. Thus,
Mr. Jones was forced to lock for an alternative to satisfy his sewage
disposal needs. In fact, a stop work order was issued by Baltimore County
on March 29, 1991 until a suitable alternative could be found to replace
the proposed system.

After exploring the options, a suitable alternative was offered
by Mr. Jones in the latter portion of 1991, gpecifically, the property
owner reached agreement with Baltimore County to construct a private septic
system on an adjacent unimproved property, pursuant to a recorded easement
reserving the property for that one use. Correspondence'from the Maryland
Department of Natural Resources (DNR) dated November 27, 1991, and from

DEPRM, dated August 26, 1991, describes the particulars of the proposed

gystem and the County's agreement that same is appropriate and acceptable



to the reviewing government authorities. It is of particular note that
the surrounding residents were well aware of these plans. 8pecifically,

testimony and evidence received included a letter from the long Green

Valley As§99;ation to DEPRM dated November 25, 1991. fThat letter ques-

tioned the wisdom and propriety of the proposed off-site septic system.

Mr. Jones, who received a copy of that letter, responded both to DEPRM and
the Long Green Valley Association by way of his letter dated December 17,

1991. DEPRM likewise responded Lo Long Green Valley Association's concerns
S e R =

o ar——
R

by way of correspondence daﬁgd;Jaﬁﬁﬁ?gfé, 1992. Purther, the record dis-

closes correspondence from DEPRM to Ms. Charlotte Pine of the Long Green
Valley Association on November 20, 1991. Based on this exchange of corre-
spondence, it is clear that all concerned were well aware of Mr. Jones'

proposed alternative. As noted in DEPRM's letter of January 2, 1992, the

etk o P i e 4] AT T

County's stop work order "will be rescinded upon compliance with all vre-

i, e e

quiremenpts set forth...and recordation of the necessary sewage disposal

area easements in the Lqu Recards of Baltimore County." Clearly, the

—_—

Long Green Valley Association and its members were aware that the County
and State had given their blessing to the proposed alternative septic
system. Armed with the County's approval, Mr. Jones ihen went about the
process of obtaining the necessary ecasements from the adjoining properbky
owner, Executive Auto Paint and Repair, lnc. As noled above, Lhis adjoin-
ing tract is zonéd R.C. 2 and is unimproved.

Testimoﬁy and evidence presented was that Mr. .Jones negotiated
wilh Execullive 'Aute Paint and Repair, Inc. and consummated the agreement
to obtain the necessary easements. A deed was recorded among the Land
Records of Baltimore County at Liber 9171, Page 356, evidencing that agree-

ment. . The deed provides that Mr. Jones was provided the right to con-



struct, lay and maintain a private sepltic system, in, on, through, and
across the land owned by Executive Auto Paint and Repair, Inc. This ease-
ment was more fully described on a site plan of the subject property which
was attached thereto. Apparently, the easement was not conditional.
Moreover, Mr. Jones paid the sum of $25,000 for said easement. The ease-
ment was to continue until such time as Mr. Jones' property at 13523 Long
Green Pike could be serviced with a public sewer line.

Having obtained and recorded the necessavy easements, and having
obtained governmental approval, Mr. Jones then wenl aboul constructing the
septic system. 'lestimony and evidence received was that Lhe syslem has
been substantially completed. The High's slore and dentist's olfice are

apparently now up and running.

/ l‘aﬁd- The instant case arose in approximately September 1992 when the
i!« Petitioners filed the subject Petition for Special Hearing. 1t is to be
-

noted that this filing was made approximately four honths after Mr. Jones
executed and recorded the subject easement and over nine months after the
County's exchange of correspondence with the community advising them of
the County's approval of the proposed off-sile sewage diﬁposal syslem.
Having recited these facts, attention must now be given to the
numerous issues presented herein. Those issues will be addressed in turn.

1) IS THIS CASE PROPERLY BEFORE THE ZONING COMMISSIONER?

As the litigants and their counsel were no doubt well aware during

%&pﬁ their presentation of the case before me. [ actively participated at the

Board of Appeals' level in the case entitled United Parcel Service, Lnc.

v. Peoples' Counsel for Baltimore County, 93 Md. App. 59, 611 A2d 993

(1992) which is presently pending on a writ of certiorari before the Mary-

land Court of Appeals. Since my appointment. to my present position, I am



frequently reminded of the language of my dissenting opinion in that case,
the opinion of the ilonorable Joseph Murphy of the Circuit Court of Maryland
for Baltimore County, and the reported decision by the Court of Special
Appeals of Maryland. In their memoranda, the parties in the instant case
quoted the law and facts discussed in UPS and their applicability to this
matter. Both sides cite this case in discussing the issue as to whether
the Zoning Commissioner can properly hear this case. In considering that
question, one must be mindful of the form in which the original cases Were
brought. The instant case is now before me as Zoning Commissioner. uprs
originally reared its head for the first time in the guasi-judicial review
process before the County Board of Appeals. These cases have arisen dif-
ferenlly and are easily distinguishable. Long Green flotel is not UPS.

The Petition brought in the instant case is properly before me

pursuant to the language set forth in Section 500.7 of the Baltimore County

%ﬁ/ﬁ .__..—-——"'*"‘M

‘ 7oning Regulations (B.C.Z.R.). Therein, a broad and sweeping statement of
authority is provided to the Zoning Commissioner. Tt is specifically
provided that he "shall have the power to conduct such other hearings and

pass such orders thereon as shall, in his discretion, be necessary for the

proper enforcement of all zoning reguldtlonb " Further on, the Seckion

e e = -

provides that such authority “"shall include the right of any interested

party Lo petition the Aonlng Commlaﬁ;oner for a publlL heallng...to deter-

e

mine any _rights whatsoaver of such person and any proPQFty in Baltimore
County insofar as they are affected by these requlations." RAs it relates
to my Jurisdiction wunder this section, the timing of the Petitioner's
request is meaningless. Unlike UPS, the instant case does not come before
me as an appeal or for review of a prior decision. The authority conferred

in Seclion 500.7 of the B.C.Z.R. is broad indeed. 'The case is properly

- -



before me under the proposed Pelition for Special fiearing from a pure
jurisdictional standpoint.

2) I8 THE PROPOSED SEPTIC SYSTEM A "USE™ OF LAND?

The essential issue Lo be addressed in this case is whether the
proposed septic system can be permitted under the circumstances described
above. Specifically, can a private septic system be installed on an ad-
joining piece of property, not owned by the property owner of the land
being so served, when Lhe subject property is zoned B.L. and Lhe subservi-
ent property is zoned R.C. 27 Before determining this lssue, a resalution
of whg;hgn,the proposed Septlc qystem is indeed a use is necessary.

The term "use" is not defined in Section 101 of the B.C.4.R. In

[ SRS

such a case, the regulations require Lhe reader to consult with the defini-
tion found in Webster's Third New International Dictionary. Therein, Lhe
term "use" is defined and enjoys a lengthy list of definitions which occupy
an entire column. The definitions include "the legal enjoyment ol property

e a2 P e b et et

that c0n81stq in its employment, occupation, exercise or practice,” and

"the benefit in law of one or more persons, specifically, the benefit of

or the profit arising from lands and tenements to which legal title is

held by a person, or the aclt or practice of using something." Clearly,
these definitions suggest a broqgwgggggwof the”EEEW_iQ?e"' The property

owner suggests that the proposed septic system is not a use because it is
entirely underground and that the surface of the land may still be used
for livestock, grazing, and similar agricultural purposes. llowever, this
argument is loo narrow in scope. Coal and diamond mlnlng,ngs wel] as 01]

drllllng, are all clearly uses of land notwiths tandlnq the fFact that the

e et

specific activity entails a subterranean effort. Thus, it is clear that

Myr. Jones' lnstallatlon of a septlc system, for the privilege of which he



paid the property owner $25,000, constitules a use of the Executive Auto

- e e T TSR

Paint and Repair, Inc. parcel.

3) IS THE SEPTIC SYSTEM USE PERMITTED ON THE R.C.2 PARCEL OWNED
BY EXECUTIVE AUTO PAINT AND REPAIR, INC.?

A great amount of testimony and legal argument was presented about
this issue. The Petitioners aver that the proposed use of the property is
not permitted by the B.C.Z.R. and ig thus, illegal. Mr. Jones argues that
the use is properly permitted under a variety of theories.

As is well settled, the RB.C.Z.R. are inclusive; that is, only

designated uses are allowed. If a particular use is not specifically

SR M

delineated as permissible by right or special exception, it is not allowed.
This conclusion is well settled and is stated both within the requlations

and at law. Specifﬁcally, Section 102.1 of the B.C.%.R. provides that "No

Jand shall be used or occupied and no building or structure shall be erect-
ed, altered, located, or used except in conformity with these regula-
tions..." {(emphasis added). Further, the Appellate Court's construction

of this language is clear.

In an early and leading case before the court of Special Appeals,

the inclusive nature of the B.C.Z.R. was discussed. (dee Kowalski v.

Lamay, 25 Md. App. 493, 334 A2d. 536 (1975). Therein, the Court compre-

hensively discussed the B.C.2.R. and noted that, "any use other than those
permitted and being carried on as of right or by special exception is

prohibited." Kowalski, Page 539. Thus, it is clear that the use must

cirr e eaw

be identified in Lhe B.C.%.R. as being permissible by right or by special

exception in order to}beugggitimate.

Moreovef, Section 1A01.2.E~9f Lthe B.C.Z.R. identifies uses permit-

PR cimiad
ted as of right in an R.C. 2 zone. Private seplic systems are not specifi-

e e e




(la-¢o ZL}, .()Jf)« .)/43“ ij{

ciill_iiﬁggg_iﬁﬂihaL section. Additionally, bPCLlOﬂ 1A01.2.C, idenlifics

uses permitted in an R.C. 2 zone by speClaL exceptjon. Again, a private

gseptic system is not lListed there;n Thus, by the clear meaning of the
[

words used to describe the enumerated uses allowed by right or special

exception, a pxlvaLe septic system {(as a prlmary use of fhe property} is

o

not permitted in an R.C. 2 zone.

Unable Lo locate specifically identified private septic syslems
within Sections 1A01.2.B or 2.C, the property owner attempts to carve a
niche for the subject use under gection 1A0L.2.B.5 of the B.C.2.R. There-
in, certain "utility type” uses are permitted as of right in an R.C. 2
Zone. The 8ection permits Lelephone, telegraph, electric power or other
lines or cable, as well as underground gas, water or sewer maing or storm
drains as of right in an R.C. 2 2Zone. The property owner avers that this
language should be expanded Lo not only include public utilities, bhut
private systems as well. As stated in Mr. Jones' memoranda, individual
septic system facilities serve the same purpose and function as larger,
public facilities.

Although appreciative of these arguments, I bg}igyémybigﬂgbe
PrQBSEFY aner has 1mproper1y expanded the scope of permltted uses under

Section 1A01.2.B.5 of the B C %.R. Clearly, the precise terms used there-
e e T

in include only public utilities. Lt is a cardinal rule of statutory
e e w‘:_‘:_‘m——-————"‘*

construction that the natural and ordinary import of the words used should

p——————l b et
e b T

be given to effectuate the real and actual intent of the Legistature. See

gtate v. Fabritz, 276 Md. 416 (1975). The words of fhlS Sectzon, read

'\-—._. - S TR
in accordance with their clear meaning, no doubt contemplates public ser-

'\\N_‘ } . T e T T -

vices and utilities will be permitted to occupy R.C. 2 zoned land. Fur-

PR -

\ T - Tl T - -
the¥, although sewer mains are not defined 1in the DB.C.Z.R., Webster's

-



defines "mains" as "a pipe, duct or circuit to or from which leads tribu-
tary branches of a utility system and which carries their combined flow."

Thus, sewer mains are part of a larger system and clearly accommodate a

.

public as opposed to a private gservice. The language in this Section is
s _-—--.u“.,,,gmﬁe}""'_"'_‘:o‘_—f e ST .

clear; only public utilities are allowed. Thug, the property owner's

reliance on and attempted expansion of this Section are misplaced.

while both litigants agreed that private septic systems were not
precisely idenlified as permitted uses in the B.C.Z.R., substantial testi-
mony, evidence and argument was offered regarding similar cases considered
by this OFffice, the appelliate courts of this state, and Courts of other
jurisdictions. A review of those authorities are helpful in determining
whether a private septic system is permissible in this instance.

Both parties cite one of the few reported decisions on point with
Lthe subject case. That case arose in Stamford, Connecticut and wound its
way through the appellate process Lo Lhe Supreme Court of Connecticut.

{See Silitschanu v. Groesbeck, 208 Conn. 312, 543 A2d4. 737 (1988). In

that case, a similar issue was presented. Mr. 8ilitschanu, and others,
owned real property in Stamford that was in close proximity to property
owned by Mr. Groesbeck. Mr. Silitschanu and his partners desired to con-
struct a three-story office building on the commercially zoned land with
its appurtenant septic system to be located on an adjoining residential
lot. The propriety of Lthe construction of the proposed septic system was
at issue. The Supreme Court of Connecticut concluded that the septic
gystem in fact, was a structure (use) within the local zoning code. Fur-
ther, since that use was not specifically authorized, it was not permitted.

This cgse was referenced with favor in an unreported decision by

our own Court of Special Appeals. [n GLP Develapment v. Maryland National




Capital Park and Planning Commission (No. 1755, Seplember term, 1989} the

Court acknowledged the sSilitschanu decision and found same persuasive in
the case before it. As were the facts in Silitschanu and the instant case,
the property owner in the GLP Development case owned a commercially zoned
tract which was proposed for development with commercial buildings, a
septic system tank, parking and driveways. An adjoining parcel, zoned
Rural-Cluster, was proposed to house the underground septic field consist-
ing of filtering pipes for sewage disposal. The Court of Special Appeals
affirmed the decision of the local planning board and concluded that the
residentially zoned land could not be used for commercial purposes.

The Court in the GLP Developmenl case also referenced Lhe Court

of Appeals' decision in Leimbach Construckion Company v. City of Balti-

more, 257 Md. 635 (1970). In this case, the Court of Appeals affirmed
the judgment of the lower court which disallowed a commercial use on resi-
dentially =zoned property. Tn that instance, the property owner proposed
construction of a driveway over residential land to service the commercial
property. In Leimbach, the Court concluded that said usé was impermissible.

Thus, it appears that the uniform appellate decisions cited
above, as applied to the instant case, would prohibit Mr. Jones' private
septic field in his neighbor's R.C. 2 property.

Notwithstanding the absence of this particular use in the
B.C.Z.R., and the apparent unanimity of the appellate dgcisions referenced
above prohibiting said use, the property owner submits yet another argument

to support its claim that the use is permitted. This argument centers

upon the claim that the proposed septic system is_agcessory to the commer-
k T vt

cial development and should therefore be permitted. As authority for this

proposition, Mr. Jones cites the prior practices and decisions of the

- 11_.
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Zoning Office and similar agencies of Baltimore County. As Lo DEPRM's
practices in Lhe past, they cannot be considered authoritative or binding
upon me. There appears no doubt that in certain other instances, DEPRM
has approved arrangements which allow storm water management systems and
similar uses on adjacent properties to serve an abutting commercial devel-
opment.. There is no doubt thal this practice may be sound for environmen-
tal purposes. Tn Fact, it appears in the instant case that Mr. Jones'
golution to his septic disposal woes is appropriate. The proposed off-site
geptic system has been approved by both the Maryland Department of Natural
Resources (DNR) as well as Baltimore County's Department of Environmental
Protection and Resource Management. (DEPRM). From a technical environmen-
tal standpoint, the proposed system may be the most proper alternative.
However, the fact that it works from a DEPRM standpoint and that simitar
practices have been employed at other locations in Baltimore County does
not impact the issue before me. As [ see it, this is a case of first
impression presenting a novel gquestion before this Office. Whether DEPRM
or the Office of Planning and Zoning or other County agencies balieve this
to be a good approach is not persuasive; rather, the issue is presented in
the context of a permitted use pursuant to the purview of the B.C.2.R.
Nonetheless, there are similar cases which have been adjudged by
this 0ffice. Although not precedent, prior construction of the B.C.Z.R.
by past Zoning Commissioner's is helpful. Two such cases were presented

for my review and examination, namely, 1n Re; Marris B. Langford, et al,

Case No. 85-321-8PH, and In Re: Walter Windsocr, Case No. 85-326-XSPH. I
have reviewed both cases Lhoroughly. Well reasoned and comprehensive

opinions were offered in both instances by then Zoning Commissioner Arnold

Jablon. In both cases, the PeE}tjoner gggggﬂémggmmengial"property and an

- 12...



adjaceni residential Lract. 1In Windsor, the Petitioner desired placement
<

of a storm water management pond oqi?wﬁ;E;“i;S Zoned property Lo serve an
adjaq?nt R.0. tract. In vangford, Lhe Petitioner proposed to construct a
Class € office building on an 0-1 parcel with the storm water management
pond serving said building on the D.R. 2 zoned portion of the site. Tn
both instances, Commissicner Jablon approved the proposed use. He deter-
mined that the proposed usc was proper as an accessory use. Mr. Jones
urges that 1 adopl the same course in this case.

/////ﬁ Accessory uses are delined in Section 101 of the B.C.Z.R. There-
fg; the term is defined as "A use or struclure which: a}) l1s customarily
incident, subordinate to and serves a principal use and structure; b) is
subordinate in area, extent or purpose to the principal use or structure;
¢) is located on the same lot as Lhe principal use or structure served;
and, d) contributes to the comfort, convenience and necessity of occupants,
business or industry in the principal use or structure served." Clearly,
the proposed septic system complies with subsections (a), {(b) and (d) of
the definition. That is, the septic system is there only to serve Lhe
commercial use on the Jones' tract, is subordinate to same, and contributes
to the comfort, convenience and necessity of the business located thereon.
The problem for Mr. Jones is whether the use complies with subsection (c¢)
which requires that same be located on the same lot.

I consldered a similar issue in a prior zoning case entitied In

Re: Helix Health System, Case No. 92-186-5PH. Therein, T considered

whether two hospitals located at opposite ends of the County, could share
an incinerator located on one of the hospital's campuses. I concluded that
said incinerator use, although accessory to the hospital on whose property

the incinerator was located, could not be used as an accessory use to the



other hospital. That is, in that the incinerator was not located on the
same lot as the principal use or sktructure served, it could not be accesso-
ry thereto.

The same logic must be applied here. The Jones' property is
clearly defined on Lthe site plan submitted at the hearing and contained in
the metes and bounds description thereof. The septic system is not located
within that lot, but is located off-site. Thus, it cannot bhe an accessory
use or structure under the plain meaning of the words set forth in the
definition.

The property owner attempts to save this argument by noting the
sasement acquired by Mr. Jones in May, 1992. He argues that this easement,
in effect, makes the adjacent strip of land owned by Executive Aulo Paint
and Repair, Inc. part and parcel of Lhe same lot owned by Mr. Jones.
without delving into the nature of easements at length, I must conclude
that the property owner's position here is erronecus. A lot of record is
likewise defined in the B.C.Z.R. as "a parcel of land with boundaries as
recorded in the Land Records of Baltimore County..." Although Mr Jones
has an easement in his neighbor's property, he does not own same in fee.
The easement allows him only to use a portion of the property for a permit-
ted purpose. %t does not convey title. It does not make that portion of
the property conveyed the same lob as Mr. Jones' Lraclt. Thus, for aill of
these reasons, the use is not accessory.

4) ARE BALTIMORE COUNTY AND/OR THE PETITIONERS ESTOPPED FROM
ENFQRCING A PROH#BITION OF THE USE?

I have concluded that Lhe case is properly before me as Zoning
Commissioner pursuant to the broad authority set forth in Section 500.7 of

fhe B.C.%.R. 1T have likewise concluded that the septic system is in fact

- 14_
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a use of the Executive Auto Paint and Repair, [nc. parcél. FFurther, it is
not permitted as of right in the R.C. 2 zone, not allowea by special excep-
tion, does not fall within any of the definitions of such permitted or
special exception uses in Lthe B.C.%4.R., and is not acce%sory to the Jones'
property. TFor all of these reasons, the proposed septic‘system is illegal.
However, can the Petitioners or Baltimore County force 'a Lermination of
the use of the system? The answer musk be no.

As Lhe rescitation of the facts above makes clear, the septic
system alternative proposed for the adjacent tract was not Mr. Jones' first
choice in regard to development of his property. He originally proposed a
geptic system within the f[our corners of the Long Green Hotel site. Only
when this sytem was not workable and public utilities were not avallable

did Mr. Jones look elsewhere. Further, Lhere has clearly been extensive

governmental review of the propriety of Mr. Jones' suggested alternative.

The record of the case is clear Lhat extensive governmental reviews were
undertaken before the project was approved. Further, it is clear the
petitioners were aware of this activity. The record contains copies of
correspondence by and between DEPRM and the Long Green Valley Association.
Despite these reviews and concerns, however, it was not until September
1992 that the instant Petition was filed. This was well after Mr. Jones
had spent a significant sum to acquire an easement on the Executive Auto
Paint and Repair, Inc. properly and constructed the septic system. In
fact, the system has now been completed and the property is being used for

commercial purposes. Although 1 have jurisdiction to consider tlie issues

use_gg_terminated. The doctrine of an equitable

estoppel has been defined as "...the effect of the vbluntary conduct of
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the party whereby he is absolutely procluded, both at law and in equity,
from asserting rights which might have otherwise existed, either of proper-
ty, contract or remedy, as againsl another person who has in good faith
relied upon such conduct, and has been led thereby to change his position
for the worse and who on his part acquires some corresponding right, ei-

ther of property, contract or remedy.'" Salisbury Beauty Schools v. State

Board, 268 Md. 32, 300 n2d 367 (1973). "Equitable estoppel operates to
prevent a party from asserting his rights under a general. technical rule

of law, when thalt party has so conducted himself that it would be contrary

to equity and gooh conscience to allow him to do so." Fitch v, Double

"UY  sales Corp., 212 MA. 324, 129 A2d 93 (1957). There is no settled

B T e e st = T i e

rule as to when equitable estoppel should be dpplled However, it can be

e e et e T
E————

applied against ymunicipalities. See Kent Co. Planning Inspector v,

Abel, 246 Md. 395, 228 A2d. 247 (1967).

As noted above, the facts presented in the record of this case
are clear regarding the ongoing review and ultimate approval of the pro-
posed septic systgm by Baltimore County. The knowledge of the Petitioners

In this process are also clear. Despite this knowledge and participation,

neither Baltlmore Lounty nor the Petltloners objected. No Petition for

e e

Special Hearing was filed until well after the fact. There must be some
cense of fundamental fairness in the interpretation and enforcement of the
B.C.Z.R. Property owners in Baltimore County must be assured that if they
openly consult with their neighbors and undergo the scrutiny of the State
and local review process, that their actions will be upheld as permissible.
Therefore, notwithstanding my conclusion that the proposed use (actually

implemented use) is illegal, I cannot in good conscience penalize Mr. Jones

""‘-:f"_"m-ﬁ"’

rop e r———k T
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based upon the facts and record presented. Thus, the Peiitjon for Special
Hearing must be denied.

Pursuant to the advertisemenlt, posting of the property, and public
hearing on this Petition held, and for Lhe reasons given above, the relief
requested in the Petition for Special llearing shall be denied,

THEREFORE, %T IS ORDERED by Lhe Zoning Comijsipner lor Baltimore
County this(:g é 7L/day of August, 1993 Lhat approval should he given Lo
the use of adjoining property zoned R.C. 2 and owned by Executive Auto and
Paint Repair, Inc. to support a waste disposal system for the subjecl
commercial property, known as 13523 Long Green Pike, zoned B.L.-C.R., in
accordance with Jones' Exhibit 5, and as such, the Petition for Special

Hearing is hereby DENIED.

e o S
¢ .~~LAWRENCE T. SCHMIDT
Zoning Commissioner
LES:bjs for Baltimore Counly
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September 27, 1993

Mr. Charles Ensor

Cold Bottom Farms, Inc.
1033 Cold Bottom Rd,
Sparks, MD 21152

Gentlemen:

RE: Ten Foot, Non-Exclusive Drainage Easement for Shelley Retail
Center, 21405-21415 York Road, E/S York Road, adjacent to Sparks
State Bank.

I appreciate your agreement to grant Maryland Line Property, Inc.,
a non-exclusive ten foot drainage easement from the northeastern
corner of the Maryland Line Property along the northern boundary of
Cold Bottom Farms, Inc. tract running northeasterly to I-83.

Your property is described in a deed recorded among the land
records of Baltimore County at LIber 6368, folio 702.

The proposed use for the non-exclusive easement shall be for a
suitable outfall of storm water from the Shelley Retail Center to
i-83. '

-

1t is understood that our attorneys shall draw up the more detailed
Deeds of Easement and other materials.

In consideration of this letter of permission, Maryland Line
Property, Inc., agrees to construct and properly maintain the said
easement, which may also, of course, be used by your property for
drainage and agricultural purposes.

Thanking you for your agreement.

Sincerely,

A4 /:}%
Randolph H. Shelley Coé%gizﬁfbm FE%E%%Z%%ﬁ;;;
¢ By Aékﬁiaizzf Seal)
%e:s .

PO. Box 356  Monkton, Maryland 21111 (410) 329-8040  FAX (410) 329-6572







BALTIMORE COUNTY DEPARTMENT OF PUBLIC WORKS
. BUREAU OF ENGINEERING
TR-55 DESIGN COMPUTATICN

Project: Shelley Retail Center J.0.
By: ELP Location: Maryland Lipe Dist,
Date: 24-Sep-93 Area No. Ex._x_Prop.____Ult___ Sht.___of
Soll Land Use & Zoning Hydro. RCN Area R.C.N.
Group’ Cond. Tol. Fig. Fig. (Acres) "
2-2 2-3 2-4 Area
B Row Crops Good . 74 0.97 71.78
B |Woods Good 55 ’ 0.03 1.85
Total Sq. Mi. 0,00156 Totals = 1.00 73.43
OF CONC TIO Weighted RCN= 73,43 Use 73
Vel Time
1B Type of Flow L) (fps) (hrs)
A Sheet Flow - 100 0.180
B 80 0.097

__phaved___unpaved
__paved  unpaved
__paved___unpaved
__paved _ unpaved

Channel Flow

(Place Travel Time Comps on back of sheet) Total = 0.278
Initial Abstraction la= 0.74 in. Use TC= 0.28 Tt= 028

Rainfall Frequency 2Yr 5YT. 10Yr. 25Yr. 50T, 100Yr.
Rainfall, P= 3.2 4.2 5.1 5.5 6.3 7.4
la/P 0.231 0.176 0,145 0.135 0.117 0.104
Peak csm/in. (table 4-11) 650 658 B6B 674 682 680
Runoff Q in. 0.98 1.67 2.36 2.68 3.34 4,02
Peak Discharge (cfs) 1.00 1.72 2.45 2.82 3.56 4,34




BALTIMORE COUNTY DEPARTMENT OF PUBLIC WORKS
BUREAU OF ENGINEERING
TR-55 DESIGN COMPUTATION

Project: Shelley Retail Center J.O,
By: ELP Location: Maryland Line Dist.
Date: 24-Sep-93 Area No. Ex.__Prop._X_Ult.___ Sht.___of
Soil Land Use & Zoning Hydro. - RCN Area R.C.N.
Group Cond. Thl. Fig. Fig. (Acres) -
: 2-2 2-3 2-4 Area
B>C |Woods Good 70 0.03 2.10
B Impervious 08 0.52 50.96
B>C |Lawn Good 74 0.45 333
Total Sg. Mi. 0.00158 Totals = 1.00 86.36
TIME OF CONCENTRATION Weighted RCN = 86.36 Use 86
Slope Vel Time
D Type of Flow L{ft.) n {%) {fps) (hrs)
A Sheet Flow - 50 0.011 | = 2 0.012
~.{Shallow Conc R
_X_paved _unpaved 120 45 0.007
—_paved _uppaved
__paved___unpaved e
__paved___ unpaved ‘s C e .
Cc Channel Flow 210 2 2 0.029
{Place Travel Time Comps on back of sheet) Total = 0.048
Initial Abstraction la= 0.326 in. Use TC= 0.1 Tt= 01
Rainfall Frequency 2Yr 5YT. 10YT. 25Yr. 50YT. 100YT.
Rainfall, P= 3.2 4.2 5.1 5.5 6.3 7.1
la/P 0.102 0.078 0.064 0.059 0.052 0.048
Peak csmv/in. (table 4-11) 980 980 880 980 980 980
Runoff Q in. 1.84 2.73 3.56 3.94 4.70 5.46
Peak Discharge (cfs) . 2.81 418 545 6.03 7.19 8.38
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reason why Judge Prendergast's deter-
mination was not correct,

[61 Pelitioner finally claims thatl he was
not represented by counsel in his molion for
a new trial. The facts as found at the
hearing do not bear this out. At the con-
clusion of his trial, petitioner informed the
court that he wished to file a motion for
a new trial.  Ilis court-appointed trial
counsel filed the appropriate motion and
then withdrew from the case. Judge So-
daro appointed George IT. Roscdom, Ls-
guire, to represent him. Mr, Roscdom
interviewed his client and prepared and
filed a memorandum before the Supreme
Beneh of Baltimore Cily on petitiones's
behalf, Unfortunately, My, Rasedom died
suddenly in February 1964 before the peti-
tion for new trial was heard, Milton I,
Allen, Esquire, in whose office Mr. Rose-
dont served as a partner, handled the motion
for a new trial in place of the deceased,

Application denied,

© ¢ KEY HUMBER SYSTEM

HimE

240 M3, 117
Alhert L. DEEN, Jr,, et al,
V.

BALTIMQRE GAS AND ELECTRIC
COMPANY,

No, 264

Court of Appeals of Maryland.
Nov. 11, 100D,

DProcecding by ulility for special ex-
ception for overhead cleclric transmission
line. The Zoning Commissioner authorized
special exception for area outside metro-
politan district but ordered lines to be
placed underground within the district, sub-
ject to certain exclusion, and appeal was
taken. The county hoard of appeals con-

214 ATLANTIC REPORTER, 2d SERIES

cluded that special exceptions should be
granted for overhead lines along entire
right-of-way except a cerlain portion, cx-
cluding part zoned for manufacturing, and
company appealed. The Circuit Court for
Baltimore County, W, Albert Menchine, T,
ordered case remanded for passage of ap-
propriale order granting special exception
for the entire length of the route, and pro-
testants appealed, The Court of Appeals,
Marbury, J., held that portion of hoard’s
order requiring electric transmission lincs
10 be piaced underground was nol arbitrary
or capricious in view of clear support for
hoard’s conclusion of law by tlestimony of
county dircctor of planning and by real
astate expert,

Reversed in part and modified to con-
form to order of the county hoard; as
modified, affirmed,

1. Zoning €&=539

Portion of counly board of appeals’
order requiring clectric transmission lines
to be placed underground was not arbitrary
or capricious in view of clear support for
board's conclusion of law hy testimony of
county director of planning and Dby real
calate expert.

2. Zonlng €646

Circuit eourt should have looked at all
the facts to sece if conclusion reached by
county hoard of appeals with regard to
granting special exception for overhead
clectric transmission line was justified
rather than with question whether reasons
set out in board’s opinion supported con-
clusions of law drawn therefrom.

3. Zonlng &=504

Counly Toard of appeals was duly
bound to consider 100 foot sethack require-
ment safety factor in determining whether
to grant special exception for placement
of clectric transmission line above ground
on poles which would vary in height from
60 Lo 90 feet.
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4, Zoning €498

Zoning regulations to effect that struc-
tures in manafacturing, light zonc shall
be no closer than 125 feet to nearest bound-
ary of abutting residential zone were de-
signed to protect residential areas from
close proximity to manufacturing type build-
ings and did not permit county board of
appeals to order utility to place electric
transmission line underground in manu-
facturing zone abutling residential zone.

5. Zonlnpg €&=542

Where county beard of appeals con-
sidered disruptive effect breakdown of
underprotnid clectric transmission line
might have on traffic on highway the line
would cross as compared to casc of repair-
ing an overhead line, board did not ignore
regulation listing crossing of much traveled
thoroughfarcs as matter to consider in
granting special exception far overhead
lines, but board balanced that regulation
against regulation dealing with public
health, safety, or general welfare,

6. Zonlng &=539

Evidence supported finding of county
board of appeals that crossing of well
traveled highways by overhead cleetric
{ransmission line rather than undergrownd
line would be safest and maost practical way,
considering serious traffic disruption in
case of repairs nccessitated by breakdown
or interruption of service if the line were
underground and comparative ease of re-
pairing overhead lines, in case wherein
utility sought special exception for over-
head line,

7. Zoning <=535

TFuture effects overhead high tension
wires wonld have on health, safety, and
general welfare of Jocality which was rural
and not serviced by public sewer or water
facilitics was irrelevant to whether special
exception should be granted to permit utili-
ty to maintain averhead electric transmis-
sion lines, in absence of cvidence to show

that the effect would be different {from
that on any other rural area.

8. Zonlhg &=535

Impairment of use of neighboring prop-
erty as resull of granting requested special
exception {or overhead electric transmission
line was proper factor for county board of
appeals to consider under regulations stating
that the use must be nceded for proper
rendition of public utilities service and loca-
tion sheuid not seriously impair wuse of
neighboring property.

9. Zonlny €502

County board of appeals was not arbi-
trary or capricious in failing to find that
propased overhead clectric transmission
lines would seriously impair use of ncigh-
boring land in view of cvidence showing
that proposed ling, for which special excep-
tion was sought, would be of more harmoni-
ous appearance than could be hoped for
from any other route,

[0, Zonlng €&=743

In absence of cross appeal by utility
seeking special exception for overhead elec-
tric transmission line from order granting
special exception for the line for a certain
area, question whether certain provisions
of zoning regulations authorized overhead
construction there without special exception,.
was not properly before reviewing court.

—— g

Richard A. Reid, ‘Towson (Royston, Muel-
fer, Thomas & MeLean, Towson, on the
brief), for appellants.

E, Scott Moote, County Sol, Walter R.
Haile, Deputy County Sol, and FHarris
James George, Asst. County Sol, Towson,
on the brief, amici curiae brief filed Dby
Baltimore County, Md.

James H. Cook, Towson (William Baxter
and Paul S, Clarkson, Baltimore, on the
brief), for appellee,
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Before PRESCOTT, C. J., and HAM-
MOND, HORNEY, MARBURY, and OP-
PENHEIMER, JJ.

MARBURY, Judge.

The issuc involyed in this case is whether
or nat the Baltimore Cas and Llleetric Com-
pany, appetlee, will he allowed to place its
115000 volt (115-kv) transmission line
above ground on dodecalicdral steel poles
throughout its right-of-way from Sumuner-
field to the East Towson substation in
Baltimore County, The right-of-way runs
for a distance of 5.1 miles and is, with a
few exceptions, that property formerly used
by the Maryland and Pennsylvania Rail-
road. Under the zoning ordinances of
Baltimore County the Company was re-
quired to apply for a special cxeeption in
order to construct its high voltage trans-
mission lincs above ground. No special
exception was ncecded to place such lines
helow the surface of the ground., Pursuant
to the Baltimore County Zoning Regula-
tions, the Company filed a petition for a
speeial exception with the County Zoning
Commissioner in November 1962 asking
for a special exception to permit construc-
tion of the lines above ground along the
entire right-of~-way. The appellants herein,
and the protestants before the Zoning Cout-
missioner, arc owners of property along
the five mile right-of-way. These property
owners adit that the new line is needed
in order to adequately supply the electric
power fieeds of this part of Baltimore Coun-
ty. They maintain thal the transmission
lines should be placed underground because
the proposed above ground struclures would
decrease property values inasmuch as they
would be unsightly and also would be in-
imical to the health and safety of those
who live nearby or who would travel on
the highways over whicl the lines would
be strang,  On the other hand, the Com-
pany docs not want to be required to con-
struct the lines underground hecause under-
ground construction is & greal deal more
expensive aud in turn would have to be
reflected in their consumer rates.

214 ATLANTIC REPORTER, 2d SERIES

The right-of-way over which the Com-
pany proposed to place the transmission
lines can be conveniently divided into three
sections. The first section is from the Iiast
Towson substation casterly to Lot 34, See-
tion 2 in the Cromwell Heights develop-
ment. This section is within the Mctropoli-
tan District of Baltimore County, which is
a term used to describe the arca of the
eounty serviced by sewer and water. TIn
order for a public ulility to ollain a special
exception within the Metropolitan District,
the Zoning Regulations require thal See-
tion 502, and the additional provisions of
Section 411, must be met.  'Within this first
scction the right-of-way runs for a distance
of 5,385.6 feet and the proposed high ten-
sion lines weuld cross Goucher Boulevard
and Joppa Road, which are heavily traveled
highways; would pass through a heavily
built~up residential section of Towson; and
also through areas which are zoned M, L.,
for light manufacturing, The second seg-
ment of this right-of-way for which a spe-
cial exception was requested runs from Lot
34 in Cromwell Icights casterly and then
northerly to the casternmost terminus of
the Mctropolitan District ine. [t is 6,177.6
feel in length; would cross over both the
T.och Raven Boulevard and the Baltimore
County Bellway; and would pass through
& suburban arca. The enlire length of this
sccond segment lies within the Metropolitan
District, The third scction, over which the
proposed transmission lines would run, ex-
tends from the Metropolitan District line
northerly to Summerficld, a dislance of
15,364.8 feet. At Summerficld the Compa-
ny’s plan is for the transmission line to
conrcel with a ring line, which is somewhat
of an clectric power beltway encircling
Baltimore City some ten to fifteen miles in
radius from the center of the City, a part
of which is in Baltimore County. This
last seginent of the proposced line runs
through an area which is presently rural.

After a liearing, the Zoning Commission-
cr authorized the special exceplion the Com-
pany requesied for the area outside the
Metropotitan District, i, e, that arca de-
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scribed as section three above. Within the
Metropolitan District the Commissioner or-
dered that the transmission lines be placed
underground “excluding that portien ol the
vight-of-way in T'owson, subject to the Re-
development and Rehabilitation Commission
(approximately 370 feet) and cxclnding
the Manufacturing Zone, * * *"

The Company appealed so much of the
Zoning Commissioner’s deeision as required
it to place any of its transmission lines
underground to the County Board of Ap-
peals of Baltimore County, and pursuant to
Section 561.6 of the Zoning Regulations a
hearing was held de novo, After the hear-
ing, which lasted six days and involved 2
transcript of 844 pages and nearly 100 ex-
hibiits, the Board concluded that a special
exception should be granted for the over-
head lines along the Company’s entire
right-of-way except that portion which was
from Lot 34 in Cromwell ITeights to the
East Towson substation, excluding the por-
tions thereof which were zoned for manu-
facturing, From the Board's decision the
Company filed an appeal to the Cireuit
Court for Baltimore County from that por-
tion of the order which denied the special
exception for above ground construction in
that area where it ardered the lines to he
placed underground, and a cross appeal was
filed by the protestants from se much of
that order which allowed any of the wires
to be strung above ground,

In the Circuit Court, Judge Menchine
fully reviewed the entire record, together
with memoranda filed on behali of the
respective parties and heard argument of
counsel on both sides. IMe held that the
finding of facts by the Board did not sup-
port its conclusions of law in regard to that
portion of its decision which required the
transmission lines to he placed underground,
and as a result he ordered that the case
be remanded to the Board for the passage
of an appropriate order granting the special
exception for the construction of the power
line upon dodecahedral steel poles for the
entire length of the route covercd by the

Company’s petition. The protcsténts then
nated this appeal,

I

[1] Tirst to be considered on this ap-
peal is whether or not the Circuit Court
was correct in reversing that portion of
the Board’s order which required the trans-
miission lines to be placed underground from
Lot 34 in Cromwecll Heights to the EFast
Towson substation, except in manufactur-
ing zones, In regard to that portion of
the Doard’s order, Judge Menchine held
that its findings of fact did not suppert its
conclusions of law and thus the decision
was arbitrary and capricions in the legal
sense, relying upon Montgomery County
v. Merlands Club, 202 Md. 279, 96 A.2d 261,
In {fairness to the lower court, it should
be pointed out that clarity and internal
consistency werc not conspicuous attributes
of the Doard's writlen opinion. However,
a reading of that entire opinion makes it
apparent to us that the Board adopted for
its findings of fact the testimony of Mr.
Gavrelis, Director of Plaming for Balti-
more County, which was supported by that
of a real estate expert. Their testimony
clearly supported the Board's conclusion of
law and for this reason such a conclusion
was not arbitrary or capricious,

[2] Ailthongh Mr, Gavrelis' testimony
was not specifically adopted by the Board,
we feel that the Cirenit Court, in its review
of the decision of this quasi legislative
Body, should have concerned itself with the
question considered in Board of County
Com'rs for Prince George's Connly v. Melt-
zer, 239 Md., 144, 133, 210 A.2d 505, and
not with the question of whether the rea-
sons set out in the opinion supported the
conclusions of law drawn therefrom. In
Meltzer we found the test to he: “whether
a reasoning mind could reasonably have
reached, after a fair consideration of the
efitire record, the conclusion that the Coun-
cil [Board] did, or, in other words, was its
action clearly erroneous and therefore not
fairly debatable,” Thus, the court should
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have looked at all the facts to sce if the
conclusion reached by the Board was justi-
fied,

Section 411.3 of the Baltimore County
Zoning Regulations specifically scts out the
soven factors which arc proper for the
Board's consideration in determining wheth-
er transmission lines carrying more than
35,000 volts shall be placed anderground,
Section 411.3 a (7) states as onc of these
factors o be considered: “Any other matter
or thing deemed by him [Zoning Commis-
sioner] or them [Board] to be material in
connection with the publie health, safety or
gencral welfare” The Planning Commis-
sion report, introduced into evidence liy the
testimony af Mr, Gavrelis, used the follow-
ing language in reference to that part of
the right-of-way which the Board ordered
underground:

“A 100 foot scthack is sought be-
tween any new residential improve-
ment in new developments and the edge
of a high wvoitage transmission line
right of way. Although arbitrary, the
extra sctback attempls to temper any
adverse effect of the power line by
extra distance, Examination of land
use data indicates that all of the houses
an the north side of Broolk Road in the
Greenbrier Subdivisions do not con-
form to Lhis standard not do all of the
dwellings in the Cromwell Heights
Subdivision. The Manning staff rec-
cominends therefore, that in order best
to comply with the health, safety or
gencral welfare that that porlion of
the transmission lines westerly from a
point more or less at Lot 34, Seetion
2--Cromwell Teights, he placed under-
groutd 1o the terminus in Easlt Tow-
son,”

[3] As to the relationship helween safe-
1y and the 100 feet setback requirement, Mr.
Gavrelis testified that the 100 fect zone was
established to insurc against the possibility
of home damage in the cvenl one of the
poles earrying high tension wires shonld
fall, The proposed poles will vary in height
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from 60 to 90 feet and will have crossarms
extending 11 feet, The uncontroverted evi-
dence before the Board indiealed that high
voltage lines have, on oceasion, conie down
in other parts of the country. ‘When the
lines fail they remain cnergized for a frac-
tion of a sccond after they strike the ground
and could thus start a fire if they should
come in contact with a combustible sube-
stance, In addition, it was undisputed that
lines similar to the proposed ones have
sagged in close proximity to the ground as
the result of an accumulation of ice, snow
or sleet, or as the result of a defective tower,
Under such circumstances the circuit break-
ers would not work, since the line would
not be grounded, and would thus present a
hazasd te any person coming in contact
therewith, Given the weight of the pro-
posed poles, and the chance that falling lines
could start a fire which might spread to
homes, we think that a reasoning mind could
have found a substantial connection between
the 100 feet setback requirement and the
health, safety and welfare of the people
living in close proximity to the high tension
wires. The Board was duty bound to con-
sider this factor of safety in determining
whether to grant a special exception. Tn
addition to his testimony as to safety, Mr.
Gavrelis testified that the presence of above
ground high tension wires has a Lendency
1o decrease property values in residential
areas. As a planning expers Mr, Ciavrelis
opined that the 100 feet sethack requirement
minimized the defllating effect which above
ground high tension wires has on land
valtes. Such cconomic coftgequences were
properly considered by the Board pursuant
o Section 4113 a (6). Dosides Mr. Gav-
relis, ather witnesses, including Hugh L.
Gelston, a real eslate expert, testificd be-
fore the Doard that in their opinion high
Ltension wires in this avea would adversely
affect property values. To rehut this, the
Company produced Mr. Magee and Mr.
Heinmuller, both expert real estate ap-
praisers, who testilied thal in their opinions
overhead fines do not have an adverse cffect
on property values. DBecause of the evi-
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dence as to safcty, coupled with the conclu-
sions which reasonable men could have
gleaned from the conflicting testimony as
to the effect of high tension wires on nearby
property values, we conclude that under the
test used in Meltzer, the Doard was not
clearly erroncous when, pursuant to the
authority given the Board under Section
4143, it ordercd these high tensjon wires
underground, For thal reason this portion
of the Board's findings we consider to be
supported by competent, material and sub-
stantial evidence wpon the whole record,
and, therciore, was not arbitrary and ca-
pricious.

I

The protestants next contend that with-
in the maunfacinring zenes lying belween
Lot 34, Cromwceil ITeights and the Iiast
Towson substation, the Doard should have
ordered the lines ta be placed underground,
Why the Board did not so order becames
apparent from the clear language of Section

411.3:

“Fleetric light and power transmis-
sion lines carrying more than 35000
volts shall be governed hy the following
principles, standards, rules, conditions
and safepuards (in addition to the
aforegoing):

2. Yor the purposes of the control of
the localion awd construetion of such
cleetric Jight and power iransmission
lines, there is hereby ereated an addi-
tional zone which shall conform to the
present or fulure boundarics of the
Metropolitan  Drstrict of Baltimore
Cownty and be known as the Metro-
potitan Zone. Within the said Mctro-
politan Zone, but excluding Mamefoc-
tnring Zones therein, the Zoning Com-
missioncr or the County Board of Ap-
peals, upon appeal, shail have the power
to vequire that such electric fight and
power transmission lines or portions
thereof bhe located underground in ca-
bles or conduits.
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"In the exercise of such power, the
Zoning Commissioner and the County
Toard of Appeals, tupon appeal, shall
consider and be guided by Lhe following
factors and standards:”  (Fmphasis
supplied.)

Then follows the list of the seven consid-
erations previously referred to in this opin-
ion.

{4] From the above language il would
seem that the Board was given no power
to order a public utility to place its high
tension wires underground within that part
of the Metropolitan District which is zoned
for manufacturing, To circumvent this
section of the Zoning Regulations, appel-
fants cite Secetion 255.1 of thase regulations
dealing with manufacturing zones, which
reads in pertinent part as follows:

“M. L. Zonc—Manufacturing, Light

“Whenever an M. 1., Zone abuls or
lies across the street from a residential
zome * * * the use, height, and
arca regulations applicable to any part
of the M. L. Zone which is within 100
fect of said residential zone * * ¥
shall be those listed in Sections * * *
243 of these regulations, * * *¥

Secction 2434 of the Zoning Regulations
states:

“Proximity of Structures to Residen-
tial Zones—No building or other struc-
ture shall be closer than 125 fect at any
point to the nearest boundary line of
a residential zone.”

Appellants’ position is that these sections
read together impose a 100 ta 125 feet (de-
pending on how one interprets the statule)
huffer zone hetween residential and manu-
facturing arcas in which no public utility
poles may be constructed hecause such poles
fit within the definition of “struclure.”
Appellants assert that these regulations as
applied to the instant case preclude ahove
ground construction in the manufacturing
zones of the Cromwell TTeights to Towson
substation portion of the right-of-way Dbe-
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cause in this area there is never the sup-
posedly requisite 100 to 125 feet buffer.
By constraing the regulations in this man-
ner the appellants lose sight of the fact that
the regulations referred lo were designed
1o protect the adjacent residential areas
from being in close proximity to manufac-
turing-type buildings, or, in other words,
uses which are normally permitted only in
manufacturing zones of the Metropolitan
Digtrict. To apply these arca regulations
in the manufacturing zones to structurcs
such as utility poles which arc permitted
uscs, by special exception, in residential
arcas cannot he sensibly supported, as will
be Jemonstrated below,

It is admitted by the appellants that the
proposed 115-ky overhead line is a per-
mitted use, by special exception, in gl res-
idential zones traversed by the line en route
to and through a manufacturing zone, Ob-
viously, as the line approaches the manu-
facturing zone, the cngincering design of
the line might well require that a pale be
crected on residentially zoned land within

facturing] structure shall be closer than 125
feet at any point to the nearest boundary
line of a residential zone” Such a con-
struction gives a logical meaning to all of
the cited sections when construed together
and we therefore adopt it.  Since utility
poles are not in a true sense manufacturing
structures, we conclude the Board was cot-
rect in not ardering underground high volt-
age transmission lines which pass through
manufacturing zones within the Cromwell
Heights to East Towson substation portion
of the Company’s right-of-way.

111

We now consider that portion of the
Company’s right-of-way which lics within
the Mctropolitan Zone and which both the
Board and the Circuit Covrt agreed should
be constructed above ground, 1. ¢, from
Cromweil Heights to the casternmost ter-
minus of the Metropolitan line, The Board,
appellants contend, “ignored the importance
ol Scction 411.3 a (1)” whieh lists for con-
sideration in the grant of a special exception
for above ground high tension wires “the
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10 or 15 feet of an adjacent manufacturing
zone boundary, There can be no logical
justification for requiring the next pole,
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of crossing these well teaveled high-
ways would he overhead, among other
reasons, because it was testified that an
underground installation crossing these
highways would be as much as twenty-
eight (28) fect underground which if
there were a breakdown or interruption
of service would cause a setious dis-
ruption of traffic on these highways
while repairs were under way, a8
against the camparative case of repair-
ing any possible brealdown of over-
head lines in the same location.”

Implicit in the above quated  finding of
fact was the conclusion that the relative
chanee of onc of these poles, or of Lhe
wires strung on them, falling and injuring a
traveler upon the highway was outweighed
by the possibility of inconvenience to the
general public which might be occasioned by
the disruption necessitated in the repairing
of underground lines.

[5,6] The Board did not ignore the im-
portance of Section 4113 a (1) but instead
chose to balance that provision against the
equally relevant Section 411.3 a (7) (deal-
ing with matters of public health, safety or
general welfare) when it considered the
disruptive cffect a breakdown of the under-
ground voltage line might have on the flow
of highway traffic. Iixcept for the argu-
ment that the testimony indicated that the
eables would be a maximum of 16 to 18 fect
underground, instead of 28 feel, we conclude
that there was ample evidence in the record
to support the Board's finding on this point
and the conclusions drawn therefrom, This
being the case, the lower courl was correct
in affirming the Board's grant of a special
exception for above ground construction of
high voltage lines throughout the Com-
pany’s right-of-way lying between Crom-
well Heights and the eastermmost termintts
of the Metropolitan line.

v

[7] Lastly, appellants contend that the
Doard's decision that the line be constructed
214 A 2d— 102
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above ground from the Metropolitan Dis-
trict line to Summerficld was arhitrary and
capricious, It will be recalled that this
portion of the Company's right-of-way trav-
erses an area which is rural and is not serv-
iced by either public sewer or water facili-
ties. Sections 502 and 4111 of the Zoning
Regulations apply to the grant of special
exceptions in areas such as this which lic
autside the Metropalitan Distriet, Section
502.1 states that a special exception may he
granted if the use requested will not “he
detrimental to the health, safety, or general
welfare of the locality involved.” Appel
lanls assert that it'was error for the Doard
o fail to consider the future cifects which
the high tension wires woukl have on the
health, safety and general welfare of the
Jacality “which could be reasonably antici-
pated in the normal course of its develap-
ment.” This factor was without relevance
in this casc, because there was no cvidence
produced at the hearing which would show
that the cffect of high tension wircs on
the future health, safety and welfare of
this area would be in any respect different
than its effect on any other rural area.
Section 502.1 implies that the effect on
health, safety or general welfare must be
in some sense unique or clsc a special ex-
ceplion could never be granted in stuch an
area for the above ground location of high
tension wires. The only evidence as to
future conditions was testimony revealing
the possibility of future residential develop-
ment of this land hut suclh a passibility alone
does not come close to showing a future
deleteriots effect upon the public health,
safety or gencral welfare.

(8,07 The appellant additionally con-
tends that it was arbitrary and capriciots
for the Board to disregard the serious im-
pairment of the use of neighboring property
which would result if the special exceplion
is granted. Although not specifically cited
in appellant’s bricf, such a factor is proper
for the Doard’s consideration uvnder Sec-
tion 411.1 which states: “The use must be
needed for the proper rendition of the pub-
lic utility service and the Tocation thereof

et
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shall not seriously impair the use of neigh-
horing property.” In the instant case it was
uncontroverted that there is presently a
need for a new transmission line to the
Towson arca and that the proposed line
would be less disrupling and less costly than
a line constructed clsewhere, since it runs
largely along property which was once used
as a railroad right-of-way. Mareover, the
evidence shows, as found by Judge Men-
chine in his roview of the evidence before
the Board, “that the proposed line is of a
more harmonious appearance than could be
hoped for from any other route, for the rea-
son that, in large part, it lics below the ridge
line to the south and is screened from the
view of propertics lying to the north by
trees,”  While it is truc that the appellants
did produce an expert, Hugh 1. Gelston,
who testified that the hest use of this rural
property would be for prestige lype homes
in the $50,000 category in acre or half acre
1ots, and that the proposed above ground
power lines would impair such a use; there
was no showing that other less pretentious
residential uscs could not he made of this
property.  Thus, the Board was not arbi-
trary and capriciovs in failing to find that
there would be a serious impairment of the
use of this land and we, therefore, have no
difficulty in concluding that such part of
the order of the lower court susiaining the
authorization of construetion of the trans-
mission line upon dodecahedral poles from
the Metropolitan District line to Summer-
ficld was justified,

[10] In its bricf and aral argument be-
fore this Court, the Company sought to raise
the issue of whether certain provisions of
the Zoning Regulations authorize overhead
construction throughout that portion of its
route aordered underground by the Board,
without the necessity of o special exception
therefor, We do not deem it necessary to
decide this because the Company did not
file a cross appeal from the lower court's
grant of a special exceplion for this area,
and thus the question is not properly before
us.

214 ATLANTIO REPORTER, 2d SFERIES

For the reasons stated such part of the;
order of the lower courl as differs from ¢
order of the Board of Zoning Appeals dat
January 14, 1965, will be reversed and the
otder of the Doard will be reinstated,

Order of June 17, 1965 reversed in pﬁ
and modificd so as Lo conform to the ord
of the County Board of Appeals of Ballf
more County, of January 14, 1965, and
madificd affirmed, Costs to be paid ot
half by cach side.

W
o § WY HUMBER SYSTEH
T

240 Md, 337
John . CLAYTON, Jr,, ot ux,
V.
Lyder H, JENSEN et ux, ot al.
No, 470.

Court of Appenls of Maryland,
Nov. 12, 1005

Action for damages vesulting fro
struction of an easement of way. Tro
adverse judgment of the Cireuit Cout
Baltimore County, John Grason Tuenbil
1., the plaintiffs appealed. The Cou ool
Agppeals, Barnes, J,, held, inter atta,
cvidence failed to rebut presumption whid
arose from unexplained use of right-of-wa
for over 20 years and established tha s
of driveway was an adverse use. i

Reversed and new trial awarded,

1. Easoments &5, 8(2)

T cstablish an easement by prescripg
tion, proof of an adverse, exclusive’ sl
uninterrupted use of the way for 20 yed
is nccessary, and “adverse use” means i
without license or permission. i

Qoo publication Words and Phrases 3§
for othor judicial constyuclions an
definitions, :
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Baltimore County Governmerit
Department of Environmental Protection
and Resource Management

401 Bosley Avenue (410) 887-3733
Towson, MD 21204
October 13, 19%4

Dr. and Mrs. Richard W. McQuaid
1501 Harris Mill Road
Parkton, Maryland 21120

Re: Maryland Line Village Center
(aka Shelley Retail Center)
Stormwater Management

Dear Dr. and Mrs. McQuaid:

I enjoyed our October 7 meeting and want to capsulize the design
requirements for the stormwater management system in the northeast corner of

the site.

The proposed system will provide infiltration for water quality
control, if feasible, based on the infiltration capacity of the soils.
Quantity management will be provided for the 2 and 10 year storms and the
stormwater management system will have a pipe control system to provide this
quantity control as well as provide positive drainage for the trench.

A 15 inch pipe outfall, 450 feet long, will be constructed in a
private easement on the Cold Bottom Farms, Inc. properiy. The pipe align-
ment will abut the existing private Tane and will discharge adjacent to
1-83. This pipe will convey all site runoff up to and including the 100

year storm.

Currently, the design plans are back with the engineer for
correction. Please call me if you have any other questions.

Sincerely yours,

4 ) ":g..._,,
J. James Dieter

Director
JJD: pmf L.

c: Mr. Thomas L. Vidmar
My. J. Lawrence Pilson

_?‘% Printed with Soybean Ink
')C)) on Recycled Papor



IN RE: PETITION FOR SPECTAL HEARING *  PBEFORE THE
NE/S York Road, 300'+/- NW of
Turner Crossing Road *  ZONTNG COMMISSTONER
{21405-415 York Road and 1033
Cold Bottom Road) *  OF BALTIMORE COUNTY
7th Election District
3rd Councilmanic District *  Case No. 895-65-8PH

Maryland Line Area Assoc., Inc. *
and Dr. Richard McQuaid - Petitloners
* * R * * * * * * * )

PINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Special Hearing concerning those properties known as 21405-415 York Road
and 1033 Cold Bottom Road, located in the vicinity of Maryland Line in
northern Baltimore County. The Petition was filed by the Maryland Line
Area Association and Dr. Richard McQuaid, individually, pursuant to Section
500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.) The Petition-
ers seek an interpretation of whether the property at 1033 Cold Bottom
Road, zoned R.C. 5 and owned by Cold Bottom Farms, Inc., can be used for a
10-foot non-exclusive drainage easement for the property located adjacent
thereto at 21405-415% York Road, known as the Shelley Retail Center, and
owned by Maryland Line Property, Inc. The subject property and relief
sought are more particularly described on the site plan submitted into
evidence as Petitioner's Exhibit 1.

Appearing on behalf of the Petition were Dr. McQuaid and numerous
other residents of the surrounding locale. The Petitioners were represent-
ed by J. Carroll Holzer, Esquire. Appearing as Protestants in the matter
was Randolph Shelley, owner of the proposed Shelley Retail Center, through
his corporation known as Maryland Line Property, Inc. Mr. Shelley and his

company were represented by Newton A. Williams, Esquire.




This case presents a number of novel issues and arises in a manner
dissimilar to most zoning cases. Particularly, the Petition is not filed
by either of the subject property owners, but rather by Dr. McQuaid, an
area resident, and the Maryland Line Area Association, a community associa-
tion opposed to the proposed development of the property at 21405-415 York
Road hy Maryland Line Property, Inc. That corporation proposes to develop
the subject site with a 6,384 sq.ft. commercial building known as the
Shelley Retail Center. The merits of this proposed development came before
me within the framework of a Hearing Officer's Hearing pursuant to Section
26-206 of the Balltimore County Code. By Order issued January 7, 1994, 1T
approved the development plan with certain restrictions. A copy of my
lengthy findings of fact and conclusions of law was introduced in the
instant case as Petitioner's Exhibit 2. The relevant facts set forth in
that opinion are incorporated herein.

Ry way of background, it is to be noted that the property known
as 21405-415 York Road consists of 1.1 acres zoned B.M.-C.R. This property
is located in the extreme northern end of Baltimore County, adjacent to
York Road (Maryland Route 4%), not far from Interstate 83, and 1is located
within the village of Maryland Line, which I described in my prior opinion
as "quite old and historic in nature and in character.” As I noted in
that opinion, the village is a rural town center surrounded by agricultur-
al and rural uses. To the great consternation of its residents, I also
included Maryland Line within that great megalopolis which stretches from
Washington D.C. to Boston, a characterization which I have learned since
to regret making.

Notwithstanding the rural character of the area, the subject

property is zoned B.M. (Business Major) and is located within the small
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cluster of commercial properties that comprise "downtown"™ Maryland Line.
The Sparks State Bank is immediately adjacent to this property and the
Maryland Line Inn is not far away. Wr. Shelley and his corporation propose
to develop the subject site with a small commercial retail center. A
single story building of 6,384 sq.ft. is proposed, approximately 140 feet
long and 45 feet wide, with no basement. The building will be situated on
the property in such a manner that the side of the building (or 45-foot
width) will face York Road. It is expected that the subject building will
house anywhere from three to six retail/service uses. Lawyers' offices,
insurance agencies, and certain retail outlets are anticipated. The site
will also be improved with a parking area providing 33 parking spaces,
more than sufficient as required under the zoning regulations.

As noted above, the development plan case came before me pursuant
to Section 26-206 of the Baltimore County Code, which prescribes and regu-
lates the conduct of the Hearing Officer's Hearing. ‘Therein it is required
that the Hearing Officer conduct a hearing on any comments or proposed or
requested condition which remains unresolved on the plan. The 20-page
Order issued 1in this case (Petitioner's Exhibit 2) clearly summarizes the
testimony and evidence offered and identifies the comments and 1issues
which were raised at the prior hearing. My opinion and order discusses
the background of this case, the property and proposed improvements, and
my examination and evaluation of the issues presented. After considering
all of the issues raised at that hearing, I was persuaded to approve the
¥ development plan, with restrictions.

N
. One of the issues which was presented related to storm water
management. for the property at 21405-41% York Road (see page 12 of said

Opinion). Originally, the Development Plan provided for an cutfall of the




storm water collected from thig gite and the disposal of same to an aban-
doned 16.5 foot right-of-way located to the north of this site. This
right-of-way separated the subject property owned by Mr. Shelley's corpora-
tion and property owned by Betty Rae Brown, a Protestant in that matter.
buring the Hearing Officer's Hearing, it was discovered that the ownership
of the 16.5 foot right-of-way could not be determined. The determination
of %ownership was necessary in order for the Developer to utilize the
rigﬂt-of~way. In that the Developer was unable to ascertain ownership, an
alternative storm water management system was proposed. In lieu of using
the 16.% foot right-of-way, an easement was obtained by Mr. Shelley's
corporation from Cold Bottom Farms, Inc., a neighbor whose property is
known as 1033 Cold Bottom Road. This property is a working farm and is
located to the rear of the subject site, when viewed from York Road. As
shown on the exhibits offered, Mr. Shelley proposes to collect the storm
water accumulated on his property and dispose of same by way of a drainage
easement on the south side of and parallel to the 16.5 foot right-of-way.
Ultimately, water would drain towards 1-83 and a stream nearby.

Testimony was received at the original hearing regarding this
alternative from Mr. Lee Dreiger of the Department of Environmental Protec-
tion and Rescource Management (DEPRM). His testimony was conclusive that
the Developer's modified plan was functional and would prevent storm water
runoff from the property at 21405-415 York Road from impermissibly flowing
onto adjacent properties.

The instant case 1ls based on a similar issue. Specifically, the
Petitioners challenge the propriety of utilizing the easement on the Cold

Bottom Farms tract to support this project. They contend that utilization

of the adjoining property for storm water management disposal generated by




the Shelley parcel is impermissible pursuant to the B.C.Z.R. It is to be
noted that the Cold Bottom Farms tract is zoned R.C. 5.

The facts of this case, as summarized above, are not in great
dispute by the parties. However, significant differences of opinion exist
as to the legal ramifications of the facts and issues raised. A discussion
of these issues follows:

1) 1s the Petition properly brought by Dr. Richard McQuaid and

the Maryland Line Area Agssociation when same are not owners of the subject

tracts and when the owners of the tracts did not sign the Petition?

hs noted earlier in this opinion, the Petition was filed pursuant
to Section 500.7 of the B.C.Z.R. Therein, a broad and sweeping statement
of the Zoning Commisgioner's authority is provided. It is specifically
stated that he "shall have the power to conduct such other hearings and
pass such orders thereon as shall, in his discretion, be necessary for the
proper enforcement of all zoning regulations..." Further on, the Section
provides such authority "shall include the right of any interested party
to Petition the Zoning Commissioner for a public hearing...to determine
any rights whatsoever of such person and any property in Baltimore County
ingsofar as they are affected by these requlations." The authority conferred
by this language is broad indeed. The Petition need not necessarily be
filed by the owner of the subject property. 1In my view, the broad language
used by the County Council in adopting Section 500.7 is persuasive that
all citizens of the County should have the opportunity to have their legit-
imate concerns and questions related to the regulations answered. Thus, I
believe that the Petition is properly filed and that the Petitioners have

the proper "standing” to bring this issue before me.



23 Ts consideration of this case precluded by the findings of

fact and conclusions of law authored by me in Development Plan Case No.

VI1-278, regarding the proposed Shelley Retail Center for the subject

tract?

This issue was highly debated by the participants and is a signif-
icant consideration in the discussion of this case. As was made clear
above, development of the subject tract proceeded through the development
plan approval process, including the Hearing Officer's Hearing, at which
significant testimony and evidence was offered relating to the storm water
managemenl. issue. No appeal was taken from my Order dated January 7, 1994
and thus, the development plan approval by this Hearing Officer is final.
Therefore, +the significant question must be addressed as to whether the
issue presented within the Petition is precluded by res judicata or collat-
eral estoppel.

Res judicata and collateral estoppel are two doctrines which are
often quoted by litigants and addressed by the Courts of this state. How-
ever, irrespective of the frequency in which they are raised, they are
misunderstood and misapplied. Both deal with the common law rule that
precludes relitigation of issues and provides for a finality of Jjudgment.
The courts have long recognized the principle that litigation must termi-
nate at some point. Litigants should not be able to seek redress ad nause-
am. Although collateral estoppel and res judicata both further this stat-

ed precept, they are different concepts. In Mackall v. Zayer Corp., 493

Md. 221, 443 n2d 98 (1982), the Court recognized the distinction between
res judicata and collateral estoppel when it noted "if a proceeding be-
tween parties involves the same cause of action as a previous proceeding

between the same parties, the principle of res judicata applies and all




matters actually litigated, or that could have been litigated, are conclu-
sive in the subsequent proceeding. 1If a proceeding between parties does
not involve the same cause of action as a previous proceeding between the
same parties, the principle of collateral estoppel applies and only those
facts or issues actually litigated in the previous action are conclusive
in the subsequent proceeding', at page 228 (citations omitted). Thus,
both doctrines relate to subsequent proceedings between the same parties.
However, res Jjudicata applies when the same cause of action which existed
in a previous proceeding exists in the subsequent proceeding. In such a
case, all matters actually litigated, or those that could have been liti-
gated, are conclusive in the subsequent proceeding. Collateral estoppel
on the other hand, relates to a different cause of action between the same
parties. 1In such a gituation, only those facts or issues actually litigat-
ed in the previous action are conclusive. To emphasize, two distinctions
exist between these doctrines; res judicata ig applied only in the same
cause of action whereas collateral estoppel is not, and issues that could
have bheen litigated are conclusively resolved in res judicata whereas, in
collateral estoppel, only those issues actually litigated are resolved.

This distinction was further ewphasized in Harbin v. H.E.W.S.,

Inc., at 56 Md. App, 72, 466 A2d 879 (1983). Therein, the Court noted "a
threshold reguirement for both doctrines is that the second action must be
between the same parties or their privies. Res Jjudicata applies where the
two causes of action are the same. Collateral estoppel applies only to
the factual issues actually determined in the first action", at page 884.
Which of these doctrines applies in this case? In answering this
question, it is first noted that both the development plan hearing and the

“onin hearin involve the same parties. Mr. Shelley and his corporation
g C F




were parties in the original development plan case and are parties in the
instant case, as were Dr. McQuaid and the community assocliation. Cold
Bottom Farms, Inc. is contractually privy to the matter by way of the
easement agreement with Mr. Shelley's corporation.

Having determined that the parties are the same, it must then be
asked: 1l the cause of action presented in the instant case the same as
that presented in the development plan case? The answer to this question
mast clearly be in the negative. Although the term "cause of action" is
not a defined term in the Maryland Rules of Procedure, a definition of that
phrase has been developed within the case law. Essentially, a "cause of
action™ is that bundle of rights by which the plaintiff, counter-plaintiff,
or moving party, seeks relief against another. Causes of action may obvi-
ously be in tort, contract, or under other theories. Although helpful, the
label under which a cause of action is brought, e.g. {breach of contract)
is not always determinative in identifying if a second litigation encom-
passes a different cause of action. Rather, the test which has been devel-
oped is if the same evidence which would maintain the first action is
sufficient to sustain a second action. That is, if the same evidence would
be offered in both actions, then the causes of action are the same. See

Wool v, Maryland National Capital Park and Planning Commission, 664 ¥

Supp., 224 (1987), Kutzik v. Young, 730 F2d, 149 (1984), and Whitaker

v. Whitaker, 484 aA2d, 314 60 Md. App. 695 (1984).
Tn  examining the issues presented in the development case and

special hearing case, it is apparent that the causes of action are not the

EOR FILING
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same. The cause of action in the development plan case was whether the

1)
<7

- subject development plan met all County development regulations and satis-

G

fied all County and community issues and comments. 'The evidence offered

/




in that case related to development plan issues. The issue in the instant
case 1s  guite distinct; whether the relevant provisions of the B.C.Z.R.
would permit the storm drainage easement to be located on the R.C. 5 zoned
property. The evidence which need be offered and, in fact, was offered,
to sustain the first cause of action and obtain approval of the development
plan, is different from thal necessary to resolve the issue presented in
the instant zoning case. Thus, the causes of action are clearly not the
same. In that the causes of action are not the same, res Jjudicata does
not apply. Thus, Mr. Shelley cannot seek the protection afforded a liti-
gant by the res judicata doctrine and it cannot be held that the zoning
issue should or could have been litigated in the previous case. Indeed,
this issue was not previously addressed and whether 1t should have or
could have been litigated makes no difference.

Thus, these cases turn on collateral estoppel. 1In Batson v.
Shifleti, 325 Md. 684, 602 A2d 1191 (1992), the Court of Appeals identi-
fied those standards which must be considered in determining whether col-
lateral estoppel is applicable. Noted the Court, collateral estoppel
should be applied to litigation before a judicial administrative body and
subsequent litigation precluded when three factors are present; namely,
when the agency was acting in a judicial capacity, when the issue present-
ed was actually litlgated in the prior case, and whether the resolution
was necessary to the prior disposition. In this case, the issue raised in
the zoning case was never actually litigated in the prior case. Moreover,
quite obviously, a determination of this issue was not necessary to the
prior disposition (i.e., approval of the development plan). ¥For these
obvious reasons, collateral estoppel is nol applicable and thus, this case

is properly before me now.



2) Is the storm water outfall drain proposed for the Cold Bottom

Farm property a use of Jand permitted in the R.C. 5 zone.?

Indeed, this question is the crux of this case. Moreover, in
considering this issue, both sides have referenced the decision authored
by me in Case No. 93-93-SPH brought by the Long Green Valley Association
regarding the Long Green Hotel in Kingsville. The cases do present simi-
lar factual scenarios.

In Long Green, the Petitioner owned a lot on Long Green Pike
which had been zoned with a business use classification. Resource Conser-
vation (R.C.) zones were located on land adjacent thereto, as is the case
with the Shelley property. In Long Green, the owner of the property pro-
posed a commercial enterprise on the business zoned tract. However, be-
cause the septic system attendant thereto could not be located on the prop-
erty, the owner acquired the necessary easement to locate the septic sys-
tem on his neighbor's R.C. zoned land. The local community association
took issue with the legality of such an arrangement. 1In that case, I held
that the septic system was, indeed, a use of land. 1 cited the definition
of the term "use'" in Webster's Third New International Dictionary wherein
that term is defined as "The legal enjoyment of property that consists in
its employment, occupation, exercise or practice" and "the benefit in law
of one or wmore persons, specifically, the benefit or the profit arising
from lands and tenaments to which legal title is held by a person, or the
act or practice of using something." Moreover, 1 noted that the term
"use" is not defined in Section 101 of the B.C.Z.R. ¥For reasons fully
stated therein, I held +that the septic system constituted a use of the

neighboring R.C. 2 land.

~ 10~



Having made that decision, I then went on to state that the
B.C.Z.R. are written in the inclusive; that is, only uses permitted as of
right, or by special exception, are allowed. I referenced Section 102.1
of the B.C.%.R. as authority for that position, as well as the holding of

Kowalski v. Lamar, 25 Md. App. 493, 334 A2d 536 (1975). In that case,

the court comprehensively discussed the B.C.Z.R. and noted that "any use
other than those permitted and being carried on as of right or by special
exception is prohibited." Kowalski, page 539.

Turther on in the opinion, 7T concluded that the septic system
could not be considered as an accessory use to the commercial property. I
referenced the definition of accessory uses 1n Section 101 of the B.C.Z2.R.,
which requires that such accessory uses be located on the same lot as the
principal use or structure served. 1 also incorporated the holding in a

decision rendered by me entitled Helix Health System, Case No. 92-186-

SPH, which comprehensively discussed the requirements for an accessory
use. Indeed, my holding in that case as to the accessory use definition
would be applicable here; clearly, the storm water outfall on the Cold
Bottom Road property cannot, by definition, be accessory to the develop-
ment of the Shelley Retail Center on the property owned by Maryland Line
Property, lInc.

In determining whether the storm drain outfall is a use and wheth-
er it is permitted in the R.C. 5 zone, consideration must be gilven to the
precise activity which encompasses the "use". Unfortunately, however, at
the public hearing held in this matter, the testimony and evidence offered
was less than definitive as to the actual operation of the storm water
management outfall. Counsel for Mr. Shelley indicated that the plans had

not yet been finalized for this operation.




T"hree alternate scenarios, however, were laid out. The first
would be a simple discharge of water from the Shelley property onto Cold
Bottom Road at the property line. Under this scenario, storm water would
be collected from the Shelley property and discharged on the property line
to flow onto the Cold Bottom Farm site. The installation of level spread-
ers, to disperse and regulate the flow, might be employed. 1In such a
scenario, it does not seem that such a utilization of the R.C. 5 1land
would constitute a use thereof. Clearly, such utilization would be of a
passive nature rather than an active nature. Unlike the Long Green case,
with the installation of equipment underground, the mere flow of water
onto and across the land is not the use of that property. The case law is
replete with discussions regarding riparian rights and it is well-settled
that one downstream may not block or divert the natural flow of water to
adversely affect upstream owners. 1In my view, the collection of water on
the Shelley property and the mere discharge of same at the property line
onto  the Cold Bottom PYarm property would not be considered a use of the
Cold Bottom Farm tract. All of the cases cited within the body of my Long
Green opinion related to a more active utilization of property.

A  second possible scenario would be the construction of an above-
ground culvert across the Cold Bottom Farm property. Is this a use of
land? The answer here must be "it depends". A more definitive answer

cannot. be given without further knowledge by this Zoning Commissioner as

%g to the specifics of such an outfall system. As noted above, there was no
=
iL testimony and evidence offered at the hearing before me as to these specif-
L
C}:D\ ics. Without knowing the details of such a system, it cannot be defini-

é§<>\;£%~\>tiVEly stated if such would be a use of land. The development of a sophis-

ticated series of above-ground pipes, culverts, and/or canals might well

12~




be considered a use of land. On the other hand, regrading of the land to
create a natural culvert may not be a use. The record here is insufficient
to fully answer this guestion.

The third alternative relates to the underground piping of storm
water. In fact, subseqgquent to the hearing, a letter was received from the
Petitioners' counsel reflecting a meeting by and between Dr. McQuaid and
J. James Dieter, the Director of the Department of Environmental Protection
and Resource Management (DEPRM). The introduction of this letter has not
been objected to by Mr. Shelley's Counsel and thus, will be included in
the case file. Mr. Dieter's letter indicates that, in fact, the exact
design of the proposed system for this site has been finalized. What is
proposed is a buried pipe which will extend under the surface of the Cold
Bottom Farm tract from the Shelley Retail Center property to an ultimate
discharge point, adjacent to I-83. Is such a system an identifyable use
under the B.C.Z.R.? The answer here must be in the affirmative. The
installation of an underground pipe is clearly more "active"™ than the mere
discharge of water in the fashion described in the first scenario listed
above. 18 such a use permitted in the R.C. 5 zone? Likewise, this ques-
tion must be answered in the affirmative. As noted above, both the
B.C.Z2.R. and the case law {Kowalski, infra) provide that only those uses

£ permitted by special exception are permitted by the B.C.Z.R. Section
1A04.2.A of the B.C.Z.R. lists uses permitted as of right in the R.C. 5

Zone. Under subsection (9) thereof, a number of uses are defined. They

§3include "telephone, telegraph, electric power, or other similar lines or
cables -~ all underground; underground gas, water or sewer mains or storm

drains; other underground conduits, except underground interstate and

intercontinental pipe lines." (emphasis added)




Much discussion was presented in the Long Green case about the
term ‘"sewer mains", and whether same applied to public facilities, only,
or both public and private facilities. A similar discussion might be made
as to storm drains and whether the Council intended public or private
storm drains to be permitted. However, the question 1is academic, based
upon language elsewhere within the statute. Specifically, “other under-
ground conduits, except underground interstate and intercontinental pipe-
lines" are permitted uses as of right in an R.C. 5 zone pursuant to Sec-
tion 1A04.2.A.9. Webster's Third New International Dictionary defines
conduit as "a natural or artifical channel through which water or other
fluid passes or is conveyed." This definition clearly encompasses the use
described in Mr. Dieter's letter. The storm water management outfall
system to be contained within the easement purchased by Mr. Shelley on the
adjoining property is an underground conduit. Moreover, all underground
conduits are permitted under the statute, except international and inter-
continental pipelines. Thus, based on the plain meaning of these words,
the installation of an underground storm water management system as de-
scribed in Mr. Dieter's letter would be a permitted use as of right.

Pursuant to the advertising, posting of the property, and public
hearing on this Petition held, and for the reasons set forth herein, the

relief requested in the Petition for Special Hearing is denied in part and

THEREFORE, IT TS ORDERED by the Zoning Commissioner for Baltimore

i{j?. (-
i County this (O ! day of October, 1994 that the property at 1033 Cold

) Bdottom Road, zoned R.C. 5 and owned by Cold Bottom Farms, 1Inc., can be

; used for a 10-foot non-exclusive drainage easement for the property locat-

ed adjacent thereto at 2140%-415 York Road, known as the Shelley Retail

14~




Center, and as such, the Petition for Special Hearing has been granted in
part and denied in part. Specifically, the Petition is denied in that the
utilization of an R.C. 5 easement on the Cold Bottom Farms tract to accept
the aboveground discharge of water from the Shelley property via an under-
ground pipe 1is a permitted use of land; and, the Petition is granted for
additional consideration to be given, if necessary, as to an above-ground
culvert or discharge system. The relief granted here is subject to the
following restriction:

1) The Petitioners are hereby made aware that a

30-day appeal period from the date of this Order is in

effect. S8Should an appeal of the decision in this

matter be filed and this Order reversed, the relief
granted herein shall be rescinded.

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bis for Baltimore County

- 15,-




~ Case No. 95-65-SPH Maryland Line Area Association 4

York Road, known as Shelley Retail Center. Specifically, the Petition is denied in that the

utilization of an R.C. 5 easement on the Cold Bottom Farms tract to accept the above-ground

discharge of water from the Shelley property via an underground conduit is a permitted use of
land. The relief granted here is subject to the following restriction:

1) The Owner is hereby made aware that a 30-day appeal period from the
date of this Order is in effect. Should an appeal of the decision in this matter
be filed and this Order reversed, the relief granted herein shall be rescinded.

Any petition for judicial review from this decision must be made in accordance with Rules

7-201 through 7-210 of the Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

A /7
Wii;iam T. Hacke‘tt, Acting Chairman

[Rrlstine ¥ Howdiisk™

'S. Diane Levero
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TN RE: PETITION FOR SPECTAL HEARING . * BEFORE THE

NE/S York Road, 300'+/- NW of
Turner Crossing Road . *  ZONTNG COMMISSTIONER
- (21405-415 York Road and 1033
- Cold Bottom Road) . *  OF BALTIMORE COUNTY
7th Election District
3rd Councilmanic District * Case No. 95-65-SPH

Maryland Line Area Assoc., Inc. *

and Dr. Richard McQuaid - Petitioners
* * * * ’ * * * x * * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Special Hearing concerning tBose properties known as 21405-415 York Rocad
and - 1033 Cold Bottom Road, iocated in the vicinity of Marfland Line in
northern Baltimore County. The fetition was filed by the Maryland Line
Axea Association and Dr. Richard McQuaid, individually, pursuant to Section
500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.) The Petition-
ers seek an interpretation of.whether the property at 1033 Cold Bottom
Road, .zoned R.C. 5 and-qwned by Cold Bottom Farms, Inc., can be used for a
10-foot non-exclusive drainage easement for the property located adjacent
thereto at 21405-4315 York Road, known'as the Shelley Retail Center, and
owned by Maryland Line Property, Iné{ The . subject property and relief
sought are more particulérly described on the site plan submitted into
evidence as Petitioner's Exhibit 1.

Appearing on behalf of the Petition were Dr. McQuaid and numerous
other residents of the surroundiﬁg locale. The Petitioners were represent-
ed by J. Carroll Holzer, .Esquire. Appearing as Protestants in the matter
wés Randolph Shelley, owner of‘the proposed Shelley Retail Center, through
his corporation known as Maryland Line Property, Inc. Mr. Shelley and his

company were represented by MNewton A. Williams, Esquire.
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This case presents abnumbef of novel issues and arises in a manner
dissimilar to most zoning cases. Particularly, the Petition is not filed
by either of the subject property owners, th rather by Dr. McQuaid, an
area ;;sjdent, and the Maryland Line Area Association, a community associa-
tion opposed to the proposed development of the property at 21405-415 . York
Road by Maryland Line Propegty, Inc. Tﬁat corporation proposes to develop
the subject site with a 6,384 sq.ft. comﬁercial bbuilding known as the
Shelley Retail Center. The merits of this proposed development came before
me within the framework of a Hearing Officer's Hearing pursuant to Section
26-206 of the Baltimore County Code. By Order issued January 7, 1994, I
approved the development plan with ‘certain restrictions. A copy of my
lengthy findings of fact and conclusions of law was introduced in the
instant case  as Petitioner's Exhiﬁit é. The relevant facts set forth in
that opinion are incorporated herein.

By way of background, it ié to be poted tha£ the property known
as 21405;415 York Road consists of l-lvacres zoned B.M.-C.R. This property
is located in the extreme northern end of Baltimore County, adjacent to
York Road (Maryland Route 45), not far from Interstate 83, and is located
within the village of Maryland Line, which I described in my prior opinion
as "quite old and historic in nature and iﬁ character.” As I noted in
that opinion, the village is a rural town centér surrounded by agricultur-
al and rural uses. To the great consternation of its residents, 1 also
included Maryland Line within that great megalopolis which stretches from
Washington D.C. to Boston, a charactér;zation which I have learned since
to regreé m;kiﬁg.

Notwithstanding the rural character of the area, the subject

property is zoned B.M. (Business Major) and is located within the small




cluster of commercial properties that comprise "downtown” Maryland Line.
The Sparks State Bank is immediately adgacent to this property and the
Maryland Line Inn is not far away. Mr. Shelley and his corporation propose
to develop the subject site with a small commercial retail center. A
single story building of 6,384 sq.ft. is proposéa, approximately 140 Ffeet
long and 45 feet wide, with no basement. The building will be situated on
the property in such a manner thaf the side of the building {or 45-foot
width) will face York Road. It is expected ?hat the subject building will
house anywhere from three to six retail/service uses. Lawyers' offices,
insurance agencies, and certain retail outlets are anticipated. The site
will also be improved with a parking area providing 33 parking spaces,
more than sufficient as required under the zoning regulations.

As noted above, the de&élopment rlan case came before me pursuant
to Section 26-206 of, the Baltimore County Code, which prescribes and requ-
lates the conduct of the Hearing Officer's Hearing. Therein it is required
that  the Bearing Officer conduct a hearing on any comments or broposed or
requested condition which remains unresolved on the plan. The 20-page
Order issued in this case (Petitioner's Exhibif 2) clearly summarizes the
testimony and evidence offered and identifies the comments and issues
which were raised at the prior hearing} My opinion and order discusses
the background of this case, the proberty a&d proposed improvements, and
my examination and evaluation of the issues presented. After considering
all of the issues raised at that hearing, I was persuaded to approve the
development plan, with restrictions. |

One of thg issues which was presented related to storm water

management for the property at 21405-415 York Road (see page 12 of said

Opinion). Originally, the Development Plan provided for an outfall of the
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storm water collected from this site and the disposal of same to an aban-
doned 16.5 foot right-of-way located to tﬁe north of this site. This
right-of-way separated the subject property owned by Mr. Shelley's corpora-
tionggnd.property owned by Betty Rae Brown, a Protestant in that  matter.
During the Hearing Officer'é Hearing, it was discovered that the ownership
of the 16.5 foot right-of-way could not be deterniined. The determination
of ownership was necessary in order for the Developer to utilize the
right—of-way.' In that the Developer was unable to ascerfain ownership, an
altérnative storm water management system was proposed. In lieu of using
the 16.5 foot right-of-way, an easement- was 'obtained by .Mr. Shelley's
corporation from Cold Bottom Farms, Inc., a neighbor whose property is
known as 1033 Cold Bottom Road. This préperty is a working farm and is
located to the rear of the subject site, when viewed from York Road. As
shown on the exhibits offe;éd, Mr. éhelley proposes to collect the storm
water accumulated on his property and disppse,of sa&e by way of a drainage
easemenf on the south side of and parailel'to the 16.5 foot right-of-way.
Ultimately, water would drain towards I-83 and a stream nearby.

Testimony was received at the original hearing regarding this
alternative from Mr. Lee Dreiger of the Department of Environmental Protec-
tion and Resource Management (DEPRM). His tesfimony was conclusive that
the Developer's modified plan was functional and would prevent storm water
runoff from the property at 21405-415 York Road from impermissibly flowing
onto adjacent properties.

The instant case is based on a similar issue. Specifically, the

Petitioners challenge the propriety of utilizing the easement on the Cold

Bottom Farms tract to support this project. They contend that utrilization

of the adjoining property for storm water management disposal generated by




the Shelley parcel is impermissible pursuant to the B.C.Z.R. It is to be
noted_that the Cold Bottom Farms tract is zoned R.C. 5.

'The facts of this case, és summarized above, are not in great
dispute by the parties. 'However, significant differences of opinion exist
as to the legal ramifications of the facts and igsues raised. A discussion

of these issues follows:

1) Is the Petition properly brought by Dr. Richard McQuaid and

the Maryland Line Area Association when same are not owners of the subject

tracts and when the owners of the tracts did not sign the Petition?

As noted earlier in this opinion, the Petition was filed pursuant
to Section 500.7 of the B.C-Z.R. Therein,‘é broad and sweeping statement
of the Zoning Commissioner's authority is provided. It 1is specifically
stated that he "shall have the power to conduct such other hearings and
pass such orders theréon as shall, in ﬁis discretion, be necessary for the
proper enforcement of all zoning regulations..." Further on, the Section
provides such authority "shall include the right of any interested party
to - Petition the 2oning Commissioner for a public hearing...to determine
any rights whatsoever of such person and any property in Baltimore County
insofar as they are affected by these regulations." The authority conferred
by this language is broad indeed. The Petition need not necessarily be
filed by the owner of the subject property. In my view, the broad language
used by the County Council in adopting Section 500.7 is persuasive that
all citizens of the County should have the opportunity to have their legit-
imate concerns apd questions related to the regulations answered. Thus, I

believe that the Petition is properly.filed and that the Petitioners have

the proper "standing" to bring this issue before me.
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.2) 1Is consideration of this case precluded by the findings of

fact and conclusions of law authored by me in Development Plan Case No. -

VII-278, regarding the proposed Shelley Retail Center for the subject
tracté-

This issue was highly debated by the participants and is a signif-
icant consideration in the discussion 6f this case. As was made clear
above, development of the subject tract proceeded through the development
plan approval. process, iqcluding the Hearing Officer's Hearing, at which
significant testimony and evidence was offered relating to the storm water
management 1issue. No appeal was taken from my Order dated January 7, 1994
and thus, the development plan approvai by this Hearing Officer is final.
Therefore, the significant. question must be addressed as to whether the
issue presented within the Petition is pregluded by res judicata or collat-
eral estoppel.

Res judicata and collateral estoppel are twé doctrines which " are
often qﬁoted by litigants and adaressea by the Courts of this state. How-
ever, irrespective of the frequency in which they are raised, they  are
misunderstood and misapplied. Both deél wiéh the common law rule that
precludes relitigation of issues and provides for a finality of judgment.
The courts have long recognized the princip%e that litigation must termi-
- nate at some point. Litigants should not be able to seek redress ad nause-

am. Although collateral estoppel and res judicata both further this stat-

ed precept, they are different concepts. In Mackall v. Zayer Corp., 293
Md. 221, 443 n2d 98 (1982), the Court recognized the distinction between
res Jjudicata and collateral estoppel when it noted "if a proceeding be-

tween parties involves the same cause of action as a previcus preceeding

between the same parties, the principle of res judicata applies and all




matters actually litigated, or that could have been litigated, are conclu-
sive €in the subsequent pfoceeding. If a proceeding between parties does
not i;;olve the same cause of action as a previcus proceeding batween the
same parties, the principle ofvéollateral estoppel applies and only those
facts or issuves actually 1itigate6 in the previous action are conclusive
in the subsequent proceeding”, at page 228 (citations omitted). Thus,
both doctrines relate to subsequent proceedings between the same parties.
However, res judicata applies when the same cause of action which existed
in a previous proceeding exists ‘in the subsequent proceeding. In such a
case, all matters actually litigated, or those that could have been liti-
gated, are conclusive in the subsequent prbceeding. Collateral estoppel
on' the other hand, relates to a different cause of action between the same
parties. 1In such a situation, only those facts or issues actually litigat-
ed in the previous action are conclusive. To emphasize, two distinctions
exist 5etween these doctrines; res.judicata is applied only in the same
cause of action whereas collateral estoppel is not, and issues that could
have been litigated are conclusively resolved in res judicata whereas, in

collateral estoppel, only those issues actually litigated are resolved.

This distinction was further emphasized in Harbin v. H.E.W.S.,
Inc., at 56 Md. Rpp, 72, 466 A2d 879 (1983). Therein, the Court noted "a
threshold requirement for both doétrines is thét the second action must be
between the same parties'or their privieé. Res judicata applies where the
two causes of action are the same. Collateral estoppel applies only to
the factual issues actually determined in the first action", at page 884.

Which of these doctrines applies in this case? 1In answering this
question, it is first noted that.both the development plan hearing and the

zoning hearing involve the same parties. Mr. Shelley and his corporation
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vere parties in the original developmént plan case and are parties in the
instant case, as were Dr. McQuaid and the community association. Cold
Bottom Farms, Inc. is contractualiy privy to tﬁe matter by way of the
easeméﬁt.agreement with Mr. Shelley's éorporatiop.

Having determined that the parties are the same, it must then be
asked: Is the cause of action presented in the instant case the same as
that presented in the development plan case? The answer to this question
must clearly be in the negative. Although the term "cause qf action" is
not ; defined term in the Maryland Rules of Procedure, a definition of that
phrase has been developed within the case law. Essentiail?, a "cause of
action" is that bundle of rigﬁts by which.the plaintiff, counter-plaintiff,
or moving party, seeks relief against anotheg. Causes of action may obvi-
ously be in tort, contract, or undervother theories. Although helpful, the
label under which a cause of action is brought, e.g. (breach of contract)
is not always determinative én identifying if a sec;nd litigation encom-
passes a different cause of action. Réther, the test which has been devel-
oped is if the same evidence which wéuld maintain the first action is
sufficient to sustain a second action. That is, if the same evidence would
be offered in both actions, then the causes of action are the same: See

Wool v. Maryland National - Capital Park and Planning Commission, 664 F

Supp., 224 (1987), Kutzik v. Younqg, 730 F2d, 149 (1984), and Whitaker

v. Whitaker, 484 n2d, 314 60 M4. App. 69§ (1984).

In ‘examining the issues presented in the development case and
special hearing case, it is.apparent that the causes of action are not the
same. ‘Thé cause of action in the dé;elopment plan case was whether the

subject development plan met all County develcopment requlations and satis-

fied all cCounty ard community issues and comments. The evidence offered




in that case related to development plan issues. The issue in the instant
case  is quite distinct; whether the relevant provisions of the B.C.Z.R.
would permit the storm draihage'easement to be located on the R.C. 5 zoned
property. The evidence which need be offered and, in fact, was offered,
to sustain the first cause of acfion and obtain épproval of the development
rlan, is different from that neceésary to resolve the issue presented in
the instant zoning case. Thus, the causes of action are clearly not the
same. 1In that the causes of action are not the same, res judicata does
not apply. Thus, Mr. Sheiléy cannot seek the protection afforded a liti-
gant by the res judicata doctrine and it cannot be held that the zoning
issue should or could have been litigated in the previous case. Indeed,
this issue was not previously addressed ahd whether it should have or
could have been litigated makeslno difference.

- Thus, thése cases turn on collateral estoppel. In Batson v.
Shiflett, 325 M3. 684, 602 AZGY 1191 (1992), the Court of Appeals identi-
fiea those standards which must be considered in determining whether col-
lateral estoppel is applicable.  Noted the Court, collateral estoppel
should be applied to litigation before a judicial administrative body and
subsequent‘litigation precludéé yhen three factors are present; namely,
when the agency was acting in a Judicial capacity, when tbe issue present-
ed was actually litigated in the prior case, and whether the . resolution
was necessary to the prior dispoéition. In this case, the issue raised in
the zoning case was never.actually litigated in the prior case. Moreover,
quite obviously, a determination of this issue w%s not necessary to the
prior disposition (i.e., approval of the development plan). For these

obvious reasons, collateral estoppel is not applicable and thus, this case

is properly before me now.




3) Is the storm water outfall drain proposed for the Cold Bottom

Farm property a use of land permitted in the R.C. 5 zone.?

Indeed, this question is the ‘crux of this case. Moreover, in
consiééring this issue, both sides have referenced the decision authored
by me in Case No. 93-93-SPH brought by the Long Green Valley Association
regarding the Long Green Hotel in Kingsville. The cases do present simi-
lar factual scenarios.

In Lpng Green, the Petitioner owned a lot on Long Green Pike
which had been zoned with a business.use classification. Resource Conser-
vation (R.C.) zones were locéted on land adjacent thereto, as is the case
with the Shelley property. In Long Green, the owner of the property pro-
posed a commercial enterprise on the business zoned tract. However, be-
cause the septic system attendant thereto couid not be located on the prop-
erty, the owner acquired the necessary easement to locate the septic sys-
tem on his neighbor's R.C. zoned land. The locai community association
took issue with the legality of such aﬁ.arrangement. In that case, I held
that the septic system was, indeed, a Qée of land. I cited the definition
of the term “use" in Webster's Third New International Dictionary wherein
that term is defined as "The legal enjoyment of property that consists in
its employment, occupation,,exercisg or practice"” and "the benefit in law
of one or more persons, specifically, the benefit or the profit arising
from lands and tenaments to which legal titl; is held by a person, or the
act or practice of using somethiné." - Moreover, I noted that the term
"use" is not defined in Section 101 of_the B.C.Z.R. For reasons fully

stated therein, I held that the septic system constituted a use of the

neighboring R.C. 2 land.
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Having made that decision, I then went on to state that the
B.C.Z.R. are written in the inclusive; that is, only uses permitted as of
right, or by special exception, are allowed. I referenced Section 102.1

of the B.C.Z.R. as authority for that position, as well as the holding of

Kowalski v. Lamar, 25 Md. Bpp. 493, 334 A2d 536 (1975).  In that case,

the court comprehensively digcussed the B.C.Z.R. and noted that "any use
other than those permitted and being carried on as of right or by special
exception is prohibited." _Kowalski, page 539,

Further on in the opinion, I concluded that the septic system
could not be considered as an accessory use to the commercial property. I
referenced the definition of accessory uses in Section 101 of the B.C.Z.R.,
which requires that such accessory uses be located on the same lot as the

principal use or structure served. 1 also ipcorporated the holding in a

decision rendered by me- entitled Helix Health System, Case No. 92;i86—
SPH, which comprehensively discussed the -requirements for an accessory
use. Indeed, my holding in that case as to the accessory use definition
would be applicable here; clearly, the storm water outfall on the Cold
Bottom Road 'property cannot, by definition, be accessory to the develop-
ment of the Shelley Retail Center on the property owned by Maryland Line
Property, Inc.

In determining whether the storm drain outfall is a use and wheth-
er it is permitted in the'R.C. 5 zone, consideration must be given to the
precise activity which encompaésés the Muse". Unfortunately, however, at
the public hearing held.in this ﬁatter, the testimony and evidence offered
was less than definitive as to the actual operation of the storm water
management outfall. Counsel for Mr. Shelley indicated that the plans had

not yet been finalized for this operation.

- 11__




Three alternate scenarios, howevei, were laid out. The first
would be a simple discharge of water from the Shelley property onto Cold
-Bottom Road at the property line. Under this scenario, storm water would
be céllected from the Shelley property and discharged on the property line
to flow onto the Cold Bottom Farm site. The installation of level spread-
ers, to disperse and regqulate the flow, might be employed. In such a
scenario, it does not seem that such.a utilization of the R.C. 5 iand
woul@ constitute a use theréof. Clearly, such utilization would be of a
passive nature rather than an active nature. Uﬁlike the Long Green case,
with the installation of equipment unéerground, the mere flow of water
onto and across the land is not the use of that property. The case law is
replete with discussions regarding riparian rights and it is well-settled
that one downstream may not block or divert the natural flow. of watéf to
adversely affect upstream owners. In.my view, the collection of water on
the Shelley property and fhe mere disch%fge of same ;t the property 1line
onto the Cold Bottom Farm property'wquld not be considered a use of the
Cold Bottom Farm tract. All of the cases cited within the body of my Long
Green opinion related to a more act}ve utilization of property.

A second possible scenario would be the construction of an above-
ground culvert across the Cold Bottom Farm property. Is this a use of
land? The answer here must be "ii_depenasJ. A more definitive answer
cannot be given without further knowledge by this 2Zoning Commissioner as
to the specifics of such an outfall system. RAs noted above, there was no
testimony and evidence offered at the hearing before me as to these specif-
ics. Withdut knowing the aetails of sQ;h a system, it cannot be defini-

tively stated if suvch would be a use of land. The develcopment of a sophis-

ticated series of above-ground pipes, culverts, and/or canals might well

- 12-




be considered a use of land. On the other hand, regrading of the land to
createva natural culvert may not be a use. The record here is insufficient
to fully.answer this question.

The third alternative relates to the underground piping of storm
water. 1In fact, subsequent to the hearing, a letier was received from the
Petitioners' counsel reflecting a meeting by and between Dr. McQuaid and
J. James Dieter, the Director of the Departmeﬂt of Environmental Protection
and Resource Management (DEPRM). The introduction of this letter has not
been objected to by Mr. Shelley's Counsel and thus, will be included in
the case file. Mr. Dieter's letter indicates that, in fact, the exact
design of the proposed system‘for this site has been finalized. What is
proposed is a buried pipe which will extend under the surface of the Cold
Bottom Farm tract from the Shelley Retail Center property to an ultimate
discharge point, adjacent to 1-83. Isvsuch-a system an identifyable use
under the B.C.Z.R.? The -answer here must be in the affirmative. The
installation of an underground pipe is cléarly more "active" than the mere
discharge of water in the fashion described in the first scenario listed
above. Is such a use permitted in the R.C. 5 zone? Likewise, this ques-
tion must be answered in the affirmative. As noted above, both the
B.C.Z.R. and the case law (Kowalski, infra) provide that qnly those uses
permitted by special exception are permitted by the B.C.Z.R. Section
1R04.2.A of the B.C.Z.R. lists uses permitted as of right in the R.C. 5
zone. Under subsection (9) thereof, -a number of uses are defined. They
include "telephone, telegraph, electric power, or other similar lines or
cables -- all underground; uhderground gas, water or sewer mains or storm

drains; other underground conduits, except underground interstate and

intercontinental pipe lipes." (emphasis added)

~ 13-
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Center, and as such, the Petition for Special Hearing has been granted in
part ?nd denied in part. Specifically, the Petition is denied in that the
utiliz;tion of an R.C. 5 easement on the Cold Bottom Farms tract to accept
the aboveground discharge of water from the Sﬁelley property via an under-
ground pipe 1is a permitted use of land; and, the Petition is granted for
additional consideration to be»given, if necessary, as to an above-ground
culvert or discharge system. The relief granted here is subject to the
folloying restriction:

1) The Petitioners are hereby made aware that a

30-day appeal period from the date of this Order is in

effect. Should an appeal of the decision in this
matter be filed and this Order reversed, the relief

granted herein shall be rescinded.
.- . gé 2 : 7 -
C o /‘csf -2%?@:25?6;22::m

. LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bjs . for Baltimore County
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Much discussion was presented in'thé Long OGreen case about the
term "sewer mains", and whether séme applied to public facilities, only,
or both public and private facilities. A similar discussion might be made
as té. storm drains and whether the{Council intended public or private
storm drains to be permitted. However, the question is academic, Dbased
upon language elsewhere within the statute. Specifically, "other under-
ground conduits, except underground interstate and intercontinental pipe-
1ings" are permitted uses as of right in an R.C. 5 zone pursuant to Sec-
tion 1A04.2.A.9. Webster's Third New. International Dictionary defines
conduit as "a natural or artifical ;hannel through which water oxr other
fluid passes or is conveyed." This definition clearly encompasses the use
described in WMr. Dieter's letter. The storm wafer management outfall
system to be contained within the gasement purchased by Mr. Shelley on the
adjoining property is an underground conduit. Moreover, all underground
conduits are permitted under the statute, except international and inter-
contineﬁtal pipelines. Thus, based{on the plain meaning of these words,
the installation of an underground storm water management system as de-
scribed in Mr. Dieter's letter would be a permitted use as of right.

Pursuant to the advertising, posting of the property, and public
hearing on this Petition héld, and for the reasons get forth herein, the
relief requested in the Petition for Special Hearing is denied in part and
granted in part.

THEREFORE:Z;;/IS ORDERED by the Zoning éommissioner for Baltimore
County this ﬁg 2/ Laay of October, 1994 that the property at 1033 Cold
Bottom Road, zoned R.C. 5 and owned by Cold Bottom Farms, Inc., can be
used for a 10-foot non-exclusive drailnage ecazement for the property locat-

ed adjacent thereto at 21405-415 York Road, known as the Shelley Retail

- 14-
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